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A.
Part I - Tax Issues in connection with (i) the Treaty’s freedoms, (ii) the current tax directives and (iii) bilateral tax treaties.

A.I 
The fundamental freedoms. Tax related issues.  (Issues related to free movement of goods not considered hereafter).  

(1)
Free movement of persons
a) Biehl (C-175/88, 8 May 1990).  

b) Bachmann (C-204/90, 28 January 1992).  Contrast with Commission v Denmark – non deductibility of foreign insurance premiums (C-150/04, 30 January 2007).

c) Wielocks (C-80/94, 11 August 1995). 

d) Schumacker (C-279/93, 14 February 1995).


Commission’s recommendation 79/94 EC of 21 December 1993 regarding non-taxation of certain income items received by non-residents, (OJL 039/22, 10 February 1994). 

e) Gilly ( C-336/96, 12 May 1998).Compare with de Groot (C-385/00, 12 December 2002).  See further Commission v Belgium (formal request. IP/06/1048 dated 20 July 2006):  Discriminatory rules on personal tax deductions for resident individuals with foreign source income. (OMITTED)
f) Lasteyrie du Saillant (C-9/02, 11 March 2004).  See further Commission v Sweden - Discriminatory rules on tax relief for capital gains arising from home sales (C-104/06, 18 January 2007). See further Commission’s press release IP/06/1829 dated 19 December 2006 advocating coordinated approach on exit taxes issues. (OMITTED)
g) Heirs of H. Barbier (C-364/01; 11 December 2003).  Compare van Hilten, (C-513/03; 23 February 2006).  (OMITTED)
h) Commission v France “Cotisation sociale généralisée”.  (C-169/98, 15 February 2000).

i) Ritter-Coulais (C-152/03, 21 February 2006). (OMITTED) 

(2)
Freedom of establishment of commercial corporations
(2.1)
 Place of head office issues.
a) Daily Mail (C-81/87, 27 September 1988).  

b) Centros (C-212/97, 9 March 1999).  

c) Überseering BV (C-208/00, 5 November 2002).

d) Inspire Art Ltd ( C-167/01, 30 September 2003)   

(2.2)
Freedom of (secondary) establishment (save for withholding taxes / tax credit issues)
a) Commission v France - “Avoir Fiscal” (C-270/83, 28 January 1986).  

b) Commerzbank (C-330/91, 13 July 1993).  

c) Halliburton (C-1/93, 12 April 1994).  

d) ICI (C-264/96, 16 July 1998).  
e) Amid (C-141/99, 14 December 2000). 
f) Baars (C-251/98, 13 April 2000). 
g) Lankorst-Hohorst (C-324/00, 12 December 2002).  See further OY AA (C-231/05, pending.See the opinion of Advocate General J. Kokowtt dated 12 September 2006).  (OMITTED)
h) Marks & Spencer (C-446/03, 13 December 2005).
i) Keller Holding (C-471/04, 23 February 2006).  
j) CLT-UFA S.A. (C-253/03, 23 February 2006).  
k) Cadbury Schweppes UK – Controlled foreign corporations 
(C-196/04, 19 December 2006).  See further C-201/05 Test Claimants Controlled Foreign Corporations (CFC) and Dividend Group; C-203/05 Vodafone 2.
(2.3) Withholding Taxes / refusal of tax credits for dividends amounting to restrictions on establishment.  (See also Section(1) and (5) below).

a) ACT Group Litigation – Tax credits for dividends (C-374/04, 12 December 2006). (OMITTED)
b) Test claimants in the Franked Investment Income (FII) Group Litigation (C-446/04, 12 December 2006). (OMITTED)
c) Denkavit v French Ministry of Finance (C-170/05, 14 December 2006).  

See further Section 5 below:  Discriminatory Taxation of Dividends Issues.

(2.4) Cross-border merger issues. (OMITTED)
SEVIC (C-411/03, 30 December 2005).  Merger between a German and a foreign EC company.  

(3) Freedom to provide or to acquire (especially financial) services

(3.1) Where is the demarcation line between freedom of services and freedom of establishment?

Schnitzer (C-215/01, 11 December 2003).

(3.2)
Restrictions to cross-border acquisition / provision of services.

a) Bachmann (C-204/90, 28 January 1992).  Contrast with Commission v Denmark (C-150/04, 30 January 2007).  See also Commission v Belgium (C-522/04, pending).

b) Svensson (C-484/93, 14 November 1995).  

c) Safir (C-118/96, 28 April 1998).  (OMITTED)
d) Commission v France – non availability of reduced final tax rate for foreign insurance proceeds.  (“Fixed Levy Case”). (C-334/02, 4 March 2004).  (OMITTED)
e) Commission v Spain – Capital gains tax on shares.  (C-219/03,
 9 December 2004).  (OMITTED)
f) FKP Scorpio (C-290/04, 3 October 2006)

g) Commission v Belgium - Withholding tax on payments to non resident building contractors (C-433/04, 9 November 2006).

h) Commission v Portugal.  Taxation of outgoing interests (IP/06/42).

(4)
Free movement of capital.  Tax implications (selected issues)
(4.1) Upgrading of the freedom of movement of capital and payments from conditional status under the Treaty of Rome to super freedom available to third country residents under the Treaty of Maastricht.  

See among others:  (ALL OMITTED)
· Holböck, C-157/05 pending (OJ C-143/26 dated 11 June 2005):  Discriminatory taxation by Austria of foreign dividends received from a Swiss company.  

· C-102/05 (OJ C-106/19 dated 30 April 2005):  Discriminatory taxation by Sweden of dividends received by a Swedish company having a subsidiary in Russia.  

· C-101/05 (OJ C-106/19 dated 30 April 2005):  Discriminatory taxation by Sweden of dividends received from a company which is neither established in the EU/EEA area, nor in a third country with which Sweden has entered into an exchange of information agreement.  

· Elisa S.A. (C-451/05, pending).

· ACT Group Litigation  - Tax credits for dividends  (C-374/04, 12 December 2006).

· Test Claimants in the Franked Investment Income (FII) Group Litigation (C-446/04, 12 December 2006).

Attempts to claw back the scope of the freedom of capital and payments vis-à-vis third counties.  See Article III – 158, paragraph 4 of the so-called “European Constitution”. 

(4.2) Implications of the move to the Single Currency.

(4.3) Penalties for violation of administrative requirements.  Principle of proportionality.  See Burtscher (C-213/04, 1 December 2005).  Parallel with respect to tax penalties.  (OMITTED)
(4.4) State aid (selected issues).

· Existing aid v. new aid.  General principles applicable. 

· Role of the national courts in respect of non-notified state aid: Saumon case C-354/90 21 November 1991.

·  Implications in terms of unfair competition.  See, for example, Manoir-Breda (Commercial Court of Brussels, 13 February 1995, J.T-Droit Europén, 1995, page 72).

· Division of jurisdiction with respect to determining whether state aid is involved, and whether, in the affirmative, said State aid may be viewed as compatible with the Treaty.  (See Adria-Wien, C-143/99, 8 November 2001 and Transalpine,C-368/04, 5 October 2006)

· Limitation on Commission’s discretion: New German Lander ,C-156/98,19 September 2000.
· Link with the Single Currency: See Commission’s notice on the application of the State aid rules to measures relating to direct business taxation.  (98/C, OJ C-384/03, 10 December 1998).

Recent Examples:

· Weidert/Paulus v Ministry of Finance (Luxemburg) – Tax incentive for the purchase of local shares.  (C-242/03, 15 July 2004).

· Commission v Belgium  - Belgian Co-ordination Centres. (C-182/03 and C-217/03, 22 June 2006).

(5)
Discriminatory taxation of dividends issues.

5.1
(Uncertain) demarcation line between restriction of free movement of capital and restriction of establishment.

· Baars (C-251/98, 13 April 2000);

· X and Y (C-200/98,  18 November 1999);  (OMITTED)
· Verkooijen (C-35/98, 6 June 2000);

· De Baeck (C-268/03, 8 June 2004);

· Bouanich (C-265/04, 19 January 2006).   (OMITTED)
· Denkavit v French Ministry of Finance (C-170/05, 14 December 2006);

· Amurta (C-379/05, pending).

5.2
Commission’s Communication dated 9 December 2003 regarding taxation of dividends at the hands of individuals (COM 2003-108 final).  (OMITTED)
5.3 
Inbound dividend issues:

a) Manninen (C-319/02, 7 September 2004).  See also Meilicke  
(C-292/04, pending). 

b) Kerckhaert-Morres (C-513/04, 14 November 2006). Judgment probably explained by the reimbursement of French avoir fiscal then available for Belgian individual shareholders of French companies.  Compare with Commission’s press release announcing infringement proceedings against Belgium notwithstanding the ruling of the Court in Kerckhaert-Morres.

c) Test Claimants in the Franked Investment Income (FII) Group Litigation (C-446/04, 12 December 2006).  (OMITTED)
d) ACT Group Litigation  - Tax credits for dividends  (C-374/04, 12 December 2006).  (OMITTED)

5.4
Outbound dividend issues:

a) Fokus Bank v Norway (EFTA Court Luxemburg, Case E-1/04, 23 November 2004).  See further Amurta (C-379/05, pending). (BOTH OMITTED)
b) Bouanich (C-265/04, 19 January 2006). (OMITTED)
c) ACT Group Litigation - Tax credits for dividends (C-374/04, 12 December 2006).  (OMITTED)
d) Denkavit v French Ministry of Finance (C-170/05, 14 December 2006).

e) Amurta (C-379/05, pending).  (OMITTED)
f) Commission’s  press release (IP/06/0160, 25 July 2006) with respect to the initiation of infringement proceedings regarding the discriminatory taxation of outbound dividends by Belgium, Spain, Italy, Luxemburg, The Netherlands and Portugal. 
A.II
The Merger Directive, the Parent-subsidiary Directive and the Interest & Royalties Directive.
(1)
The Merger Directive of 23 July 1990 (90/434/EEC)

-
General outline. 

(2) The Parent-subsidiary Directive of 23 July 1990 (90/435/EEC).

-
General outline.

-
Are the minimum percentage conditions laid down by the Directive compatible with the Treaty? Parallel with Keller Holding (C-471/04, 23 February 2006), at paragraph 45, last sentence.  See further Denkavit v French Ministry of Finance (C-170/05, 14 December 2006):  (The facts of that case pre-date the coming into force of the Directive).

(3) The Interest and Royalties Directive of 3 June 2003 (Directive 2003/49/EC). 
-
General outline.  (OMITTED)
(4) Relevance of the Merger and the Parent-subsidiary Directives in purely national situations

-
Leur-Bloem (C-28/95, 17 July 1997).

(5) Scope of the anti-abuse provisions of the Merger and the Parent-subsidiary Directives:

a) Leur-Bloem (C-28/95, 17 July 1997).  

b) Denkavit (C-283/94, 17 October 1996).  

(6) Position of Switzerland regarding dividends, interests and royalties payments to and from the Community.  
See also Switzerland v. Commission (C-70/04, 14 July 2005.  (OMITTED)
A.III
The impact of Community law on bilateral tax treaties between two Member States or between a Member State and a Third Country
(1)
ECJ Cases
a) Commission v France – “Avoir Fiscal” (C-270/83, 28 January 1986).  

b) Amid (C-141/99, 14 December 2000).  

c) Commerzbank (C-330/91, 13 July 1993).  

d) Halliburton (C-1/93, 12 April 1994).  

e) Saint Gobain (C-307/97, 21 September 1999).

f) D (C-376/03, 5 July 2005).  See further rectifying order dated 15 July 2005:  “nationals” replaced by “residents” in paragraph 63 and No. 2 of the operative part of judgment.

g) ACT Group Litigation  - Tax credits for dividends  (C-374/04, 12 December 2006).  (OMITTED)
h) Elisa S.A. (C-451/05, pending)  (OMITTED)
i) With respect to the position obtaining in the social security field, see Gottardo, C-55/00 judgment of 15 January 2002  and Recommendation No 22 of the Administrative Commission of the European Communities on Social Security for Migrant Workers dated 18 June 2003:  “Advantages enjoyed by a State’s own nationals under a bilateral convention on social security with a non-member country must also be granted to workers who are nationals of other Member States” (2003/868/EC,OJL 326, 13 December 2003, page 35). 
(2)
Tax Treaties with Third Countries – Specific issues (non-exhaustive)
a) US/Germany double tax treaty of 29 August 1989.  Compare with (later) US/Netherlands double tax treaty.  

b) Parallel with “open sky cases”.  (C-476/98 of 5 November 2002 Commission v Germany and similar cases against other Member States).  

A.IV
Taxes paid in violation of Community law.  Selected issues.

(1)
Duty of the authorities to review decisions which turn out to rest on an interpretation of Community law which has later been rejected by the ECJ.

a)
Larsy (C-118/00, 28 June 2001).

b)
Kühne & Heitz (C-453/00, 13 January 2004).  See further Kempter 
(C-2/06, pending).

(2)
Claiming reimbursement of taxes paid in violation of Community law.  How far back?

a)
Edis (C-231/96, 15 September 1998).  Compare with Emmott (C-208/90, 25 July 1991.  Claimant misled by authorities).

b)
Weber’s Wine World (C-147/01, 2 October 2003).Principle of equivalence.

c)
Current unease in respect of budgetary implications of ECJ judgments in the tax field:

 -
See opinion of Advocate General Tizzano dated 10 November 2005 in re Meilicke (C-292/04, 6 March 2007).  Interlocutory Order dated 7 April 2006.  Opinion of Advocate General Stix-Hackl dated 5 October 2006.

B.
Part II –Tax issues specific to cross-border financial services.  (PART II OMITTED)
B. I.
Localisation of financial services and taxation of savings. 

(1) Background information.


The historical link between free movement of capital of the one part and liberalisation of retail banking and insurance services of the other part;

(2) The “single passport” directives dealing with banking institutions. 

General outline. The consolidated banking directive.(2001/12/EC of 20 March 2000-O.J.L 126, 26 May 2000, p.1, as amended by Directive 2000/28/E-OJ L 275, 27 October 2000, p.37).

(3) Where is a financial service provided?  Tax and regulatory implications.

a) Contrast the rules governing the localisation of insurance services with the rules governing localisation of banking services.  See for example Kvaerner (C-191/99, 14 June 2001). 

b)  See further Commission's interpretative communication dated 20/6/1997 (SEC (97) 1193 final) regarding the general good and the free provision of cross-border services under the( then) second banking directive (text  available on the DG Markt website 
http://europa.eu.int/comm/internal_market/bank/docs/sec-1997-1193/sec-1997-1193_en.pdf )

c)  Contrast with Commission’s interpretative communication regarding insurance directives.  (OJ C/43 of 16 February 2000).  Difference of approach with respect to the circumstances under which a service is provided “within the territory” of a Member State. Implications for provision of services over the Internet.

d) Is establishment by way of a local subsidiary to be equated with establishment by way of a local branch?  See CaixaBank France C-442/02, 4 December 2004 (General Good – Establishment by way of a local subsidiary).

(4)
Position of third country services providers

-
Fidium (C-452/04, 3 October 2006).  Services provided by a Swiss institution to customers resident in Germany.  

-
Contrast Fidium with FKP Scorpio (C-290/04, 3 October 2006).

B. II. 
Directive on taxation of savings.  (Directive 2003/48/EC of 3 June 2003 "on taxation of savings income in the form of interest payments") 

(1) General outline-

(2) Risk of distortion of competition:

a) Vis-à-vis third country institutions. Remedy (?): agreements concluded with certain third countries. 

b) Vis-à-vis financial products with an insurance wrapping.  Remedy (?): - Extension of scope of 1977 Directive on exchange of information to include taxes on insurance premiums (Directive 77/799/EEC dated 19 December 1977)

(3) Risk of recreating new borders within the Community. 
Course Materials 
(1) Court of Justice judgments and European Commission’s decisions and communications.  (All available on "Europa" & “EUR-Lex” websites). 

(2) J.  Malherbe, M. Dassesse and P. Malherbe, Droit financier et fiscal de l’Union européenne, Droit fiscal communautaire, volume 1 (2004-2005 edition). (Available on IEE’s website on the following link: http://www.ulb.ac.be/iee/IPE.html ). 

(3) E. Ginter, B. Michaud and E. Chartier, “Fiscalité eirecte et Driot communautaire”, EFE Editions, December 2006.  (Reproduced with the kind permission of the authors).

(4) Articles put on IEE’s website on same link as above. See list below. 

(5) “Materials on international & EC Tax Law”, Editor K. van Raad, International Tax Center, Leiden.  2006-2007 edition, volume 2 (Casebook – no commentaries).   Can be ordered by accessing website of International Tax Centre.

Comprehensive material put on IEE’s website :
Comprehensive material :
1. 276 Kluwer 1997 Yearbook, 23 fevrier 1998
2. A few tax consequences of the move to the Euro - final English
3. Actualités Fiscales 28-2004 Arret TOB
4. Actualités fiscales de Lasteyrie
5. Actualités Fiscales RDT Immobilisations financières
6. Cation Cssion 19 12 2003 re Dividendes pers phys Avec annexes
7. Cation Cssion Dividendes 2003-ENGLISH
8. Cation Cssion re transfert Siège Social
9. commentaire arret AMID mai 2001
10. Commentaire Manninen JDF 04 publié 2005
11. Court cases - direct taxation-2006-0411
12. Cqué Cssion v Belg Fiscalité retraites
13. Cssion v Portugal Outgoing interests
14. Double Taxation des dividendes français en Belgique-RGF Décembre 2005
15. Dts de succession et droit au départ Daor
16. Echo 01 98 leur bloem
17. Echo 01 99 comm incitants fiscaux
18. Echo 01 2003 aff Barbier
19. Echo 03 2002 taxe emigration
20. Echo 04 98 carnets de depot
21. ECHO 04 2003 Lankhorst sous capitalisation
22. Echo 07 98 ici
23. Echo 07 2000 baars
24. Echo 08 99 nvel env jurid zone euro
25. Echo 08 2000 csg
26. Echo 09 2003 aff K et H Obligation de révision
27. Echo 10 96 bques et aides d etat
28. Echo 10 98 ici
29. Echo 11 96 denkavit
30. Echo 11 99 st gobain
31. Echo 12 98 edis
32. Echo 12 99 centros
33. Free Movt of Capital J P Raes
34. Has the Safir judgment overturned the Bachmann judgment- April 99 issue, IJIL
35. IBFD AMID article
36. liberté capitaux Suisse
37. Malherbe & Dassesse Dt fiscal communautaire 04-05
38. Manninen Cahiers de droit européen 05 06 2005
39. Mélanges J V LOUIS 2003
40. Mélanges Malherbe Final
41. Outline of conference Mr.V.Heydt 02.03.2006
42. Rapport Genève 2002 Un agenda caché
43. Reconnaissance stés bte aux lettres
44. Reimbursement of taxes BIFD 11 2004
45. Remboursement des taxes contraires au droit communautaire
46. Ruling v aide d Etat - Safir a t il renverse Bachmann
47. single currency and traditional banking
48. State Aid
49. Vigneron Capitaux Constitution EU
50. Ginter, Michaud, Chartier Part I
51. Ginter, Michaud, Chartier Part II
52. Ginter, Michaud, Chartier Part III

