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I. The position obtaining before the entry into force of the Second Banking Directive on 1st January 1993.

I.1
The First Banking Directive of 12 December 1977
 had, prior to 1st January 1993, made certain lasting achievements allowing banks to exercise more easily their activities by way of establishment throughout the Community.  This was, however, on the condition of strict adherence, as a rule, to all regulations applying to credit institutions created in accordance with the laws of the host Member State.

Besides laying down various coordinated rules, the First Banking Directive changed the picture of the institutional pattern of banking in the European Community in the following respects
:

“- It … introduced a banking regulation in countries where there [was] no regulation at all (United Kingdom) or … brought an important reform of the existing regulations (Netherlands, Luxembourg, Denmark);

- It … created an institutional cooperation among the supervisory authorities … which has expanded beyond the EC borders …

- It … made it mandatory for supervisory authorities of two or more Member States to collaborate in the monitoring … of a credit institution having business in two or more Member States.

- It … created an embryo of home country control … 

- It … set up a first step towards a common policy vis-à-vis … third countries

- It [gave] a common wide definition of a “credit institution“ submitting all of these to the same regulations with the consequence of making it more difficult to maintain discriminatory treatment between the different types of credit institutions, and ensuring in that way more equal conditions of competition.

- It … underlined also the principle that all credit institutions should be allowed to carry out all operations related with this industry, thus giving support to the trend towards despecialisation of credit institutions …”

I.2
However, for all its merits, the First Banking Directive was deafeningly silent regarding the free provision of cross-border banking services.

This was due in no small part to the link created by article 61(2)of the Treaty of Rome between the liberalisation of movements of capital of the one part and the liberalisation of banking and insurance services of the other part.  It will be recalled, in this respect, that until the coming into force of the amending provisions of the Maastricht Treaty
, the Treaty of Rome did not recognize the free movement of capital as an autonomous, directly applicable freedom, on a par with the free movement of goods, services and persons.  True, in terms of article 106 of the then Treaty, Member States were under an obligation to liberalize movements of capital whenever the same was necessary to exercise the other freedoms (goods, services, persons).  This obligation did not, however, extend to the liberalisation of movements of capital not connected with the exercise of these freedoms.  As a result, free movement of savings throughout the Community and freedom of financial investments could not be guaranteed by calling upon article 106 of the Treaty.  Instead, in terms of article 67 and following of the then Treaty, such movements of capital were to be progressively liberalized by the Council, to the extent deemed necessary by the Council for the good functioning of the Common Market, by the adoption of implementing directives.

As a result, Member States were perfectly entitled, as a matter of Community law, to forbid their residents to keep their savings in foreign bank accounts or to invest such savings in foreign securities.

Some Member States (for example France, Italy, Denmark) had longstanding prohibitions to that effect on their statute book.  Other Member States were less restrictive.  However, most, if not all, Member States prohibited foreign banks to provide cross-border retail services within their territory.

On the other hand, when it came to cross-border  services directed at professionals (other banking institutions; institutional investors, etc…), the position was different:  either there was no formal prohibition of a general nature, or there was a “ rule of reason” approach:  national authorities would, to a greater or lesser extent, allow some operations of that nature to take place cross-border, notwithstanding the legal prohibition.

II. The prior notification procedure associated with the use of the “single passport” created by the Second Banking Directive (hereafter, 2nd BD).

On 24 June 1998 the Council adopted a directive (hereafter, the Capital Movements Directive
), which introduced, with effect from 1st July 1990, the complete liberalisation of all capital movements in the Community
.  As a result, certain capital movements which were previously excluded from liberalisation, were liberalized as a matter of Community law with effect from 1st July 1990.

This, in turn, brought about the liberalisation of the financial services, including the banking services, connected with such movements of capital.  It also brought about the obligation for those Member States which previously restricted the right of residents to keep their savings with foreign "EC” banking institutions (or to invest the same in foreign EC securities) to do away with such restrictions.

The time was thus ripe for the preparation and eventual adoption, on 15 December 1989, of the 2nd BD, which came into force on 1st January 1993:  indeed, one of the most, if not the most, innovative aspect of the 2nd BD was the affirmation of the right of EC credit institutions to provide cross-border services “within the territory” of other Member States, subject only, as a rule, to the supervision of their home country supervisor.

This right was affirmed by the 2nd BD without making any distinction between services directed at retail clients and services directed at corporate or institutional clients.  As a result, it became possible, for example, for a banker in Member State A to collect deposits from private individuals in Member State B on a cross-border basis.

However, the exercise of the right to provide cross-border services “within the territory” of other Member States was made conditional on the so called “prior notification procedure”:  in a nutshell, this means that a credit institution in Member State A may only provide cross-border services “within the territory” of Member State B after if it has notified its intention to do so to its home country supervisor (in Member State A).  It is then incumbent on the home country supervisor in Member State A to notify the host country supervisor of Member State B that the credit institution established in Member State A will provide cross-border services “within the territory” on Member State B … albeit under the supervision, as a rule, of its home country supervisor in Member State A.

This prior notification procedure is of general application:  it applies not only if the credit institution concerned has the intention to provide cross-border services directed at the retail end of the market, but also if it proposes to provide services exclusively to professionals.

Indeed, article 20 (1) of the 2nd BD, which forms the legal basis for the prior notification procedure, makes no distinction whatsoever in this respect:

“Any [EC incorporated] credit institution wishing to exercise the freedom to provide services by carrying on its activities within the territory of another Member State for the first time shall notify the competent authorities of the home Member State of the activities on the list in the Annex [to the 2nd BD] which it intends to carry on”.

Article 23(2), for its part, exempts from the notification procedure credit institutions which provided cross-border services "before the entry into force of the provisions adopted in implementation of [the 2nd BD]". 

No (clear) justification was ever given during the drafting process of the 2nd BD for the introduction of the prior notification procedure
. It is fair to add that the "vested rights" exemption led many commentators (including the undersigned) to take a fairly benign view of this "legal curiosity". Banks have been providing cross-border services in Europe ever since the Middle-Ages. The "vested rights" exemption would therefore be the rule, and the notification procedure the exception, to apply only:

-
in the rare instance where a brand new bank was incorporated after the coming into force of the 2nd BD (1/1/1993); and

-
in the equally rare instance where a bank in existence prior to 1st January 1993, but which had never provided cross-border services before that date, could not resist the urge to do so thereafter.

In practice, things turned out to be very different
, and this for two reasons:

-
first, national regulators in a number of Member States, often with the prompting of their national tax authorities, took a very extensive view of the circumstances under which a cross-border service should be viewed as being provided "within the territory" of the host Member State, and thus of the scope of application of the prior notification procedure;

-
second, the same authorities took a very restrictive view of the scope of application of the "vested rights" exemption. Vested rights thus proved, in many cases, to be non-existent.

As a result, clients of certain credit institutions began to exploit the extensive interpretation of the notification procedure adopted by the national supervisors. Namely, some of them claimed in national courts that the transaction which  they had entered into on a cross-border basis with a "foreign EC" credit institution was null and void because that institution had allegedly failed to observe the notification procedure.

This trend was vividly illustrated in France. In a widely reported instance, a Belgian bank which had, both before and after the coming into force of the 2nd BD, provided mortgage credits to French residents was faced with hundreds of legal disputes. The French courts found in a majority of cases in favour of the Belgian bank but, in a not insignificant number of cases, in favour of the borrowers. As a result, the bank concerned was faced, for the future, with the choice of setting up a branch or subsidiary in France, or pulling out of the French market altogether.

These legal risks are of course even more ominous in the case of securities transactions.  Indeed, the client is offered a one-way bet if he can say: "I give you back   the securities I bought from you. Give me my money back", after the market has gone against him, on the ground that the service was provided under circumstances where notification was (allegedly) required and did not take place.

III. Implications of the prior notification procedure.

In terms of article 18.1 of the 2nd BD, “Member States shall provide that the activities listed in the Annex [to the 2nd BD] may be carried on within their territory in accordance with [the notification procedure organized for cross-border services by article 20(1)
]”.

For its part, article 21 on the 2nd BD affirms the right of the host Member State to demand that services provided “within its territory” by a foreign EC credit institution should comply with its local legislation justified by the general good.

Indeed, according to article 21(5):  

“The foregoing provisions [dealing with establishment and cross-border services] shall not affect the power of host Member States to take appropriate measures to prevent or to punish irregularities committed within their territories which are contrary to the legal rules they have adopted in the interest of the general good.  This shall include the possibility of preventing offending institutions from initiating any further transactions within their territories”.

In other words, when a service is provided “within the territory” of the Member State of residence of the customer, two consequences follow:  

(i) the prior notification comes into play

(ii) the foreign EC service provider must observe the local rules of the host Member State (i.e. the Member State of residence of the customer) which are justified by the “general good”.  The exact scope of this obligations is, however, uncertain as the 2nd BD itself contains no definition of what come under the “general good”.

III.1
The prior notification procedure is only relevant in the case of services provided “within the territory” of another Member State.

The prior notification procedure does not apply if the “cross-border service” is not provided “within the territory” of the Member State of residence of the customer but, instead, is provided “within the territory” of the Member State of establishment of the provider of the service.

A parallel may be made in this respect with the long-standing case-law of the European Court of Justice (hereafter, ECJ), which was at the basis of the removal of foreign-exchange restrictions in France and Italy in the 1980’s
.  In terms of that case-law, the freedom to provide services enshrined by the Treaty does not limit itself to the right of the provider to access, on a temporary basis, the market of the customer. It also includes the right of the customer in Member State A to access the domestic market of the service provider located in Member State B.

As stated by Advocate General Lenz in the celebrated Cowan case
: 

"Although most attention has been focused on the person providing services, that cannot mean that the recipient of services plays no role from a legal point of view.  As a necessary party to the transaction, he too is a potential beneficiary of the freedom to provide services under Community law.  It follows neither from Article 59 of the EEC Treaty nor from secondary legislation that he can receive the services only at his place of residence ..."

In other words, the freedom of cross-border services does not only include the right of the provider of the cross-border service to provide the service “within the territory” of the Member State of residence of the customer.  It also includes the right for the customer to access the market of another Member State and to acquire locally a service provided by a service provider established in that other Member State.

In both cases, however, one is dealing, in terms of EC law, with a cross-border service (because the provider of the service and the customer are established in two different Member States).  In other words, all cross-border services are not necessarily provided within the territory of the Member State of residence of the customer.  A cross-border service is also involved when a foreign EC customer acquires a service “within the territory” of the Member State of establishment of the service provider.

This jurisprudence is of paramount importance to determine the territorial scope of the notification procedure:  if a service is not provided “within the territory” of the Member State of residence of the customer, the notification procedure is not applicable.

III.2
The right of the host Member State to demand compliance with its “general good” legislation only exists if the cross-border service is provided “within its territory”.

The “general good” issue only arises when the service is provided by a “foreign EC service provider” within the territory of residence of the customer.

Indeed , the “general good” issue only arises when there is a conflict between the general good rules in force in the territory of establishment of the provider of the service, and the (different) “general good” rules of the Member State of residence of the customer, in which territory the service is provided.

On the other hand, if the cross-border service is purchased by the customer "within the territory" of establishment of the service provider, no conflict can exist between the respective general good rules of the Member State of residence of the customer and the Member State of establishment of the service provider, and this for a very simple reason:  the Member State of residence of the customer has no right to enforce its general good rules within the territory of the Member State of establishment of the service provider.

This explains the fundamental importance of the "place of provision of service" issue addressed by the Commission's Interpretative Communication.

IV. The Interpretative Communication’s position regarding localization of banking services.

IV.1
The “characteristic performance” criteria.  Absence of any workable alternative.

The European Commission published on 4 November 1995 a Draft Interpretative Communication
 which marked the start of a broad consultation which encompassed, among others, the question of the territorial scope of the prior notification procedure.  In essence, this boiled down to the question:  where is a banking service deemed to be provided?

As recalled by the Commission in its final Interpretative Communication
, “following the publication of this [Draft] communication, the Commission received numerous contributions from all the circles concerned (Member States, professional associations, credit institutions, customer organizations, lawyers, etc.)  It also organized hearings with all the parties who had taken part in the Written Consultation”.

During this preparatory process, “… The Commission … examined certain possibilities for locating the service (originator of the initiative, customer’s place of residence, supplier’s place of establishment, place where contracts are signed, etc.) and [concluded] that none could satisfactorily apply to all the activities listed in the Annex [to the 2nd BD].”

“[As a result of this examination, the Commission considered] it necessary to adhere to a simple and flexible interpretation of Article 20 of the Second Banking Directive. Accordingly, in its opinion, only activities carried on within the territory of another Member State should be the subject of prior notification. In order to determine where an activity was carried on, the place of provision of what may be termed the "characteristic performance" of the service, i.e. the essential supply for which payment is due, must be determined."

In practice, the "characteristic performance" test will lead, in most cases, to the conclusion that the service is provided at the place where the credit institution is established, and not the customer's place of residence.

Indeed, "a bank may have non-resident customers without necessarily pursuing the activities concerned within the territory of the Member State where the customers have their domicile."  

"Consequently, the fact of temporarily visiting the territory of a Member State to carry on an activity preceding (e.g. survey of property prior to granting a loan) or following (incidental activities) the essential activity does not, in the Commission's view, constitute a situation that is liable in itself to be the subject of prior notification. The same is true of any visits which a credit institution may pay to customers if such visits do not involve the provision of the characteristic performance of the service that is the subject of the contractual relationship."

"Furthermore, the Commission considers that the fact of temporarily visiting the territory of a Member State in order to conclude contracts prior to the exercise of a banking activity should not be regarded as exercising the activity itself. Prior notification would not be required in such circumstances."

"If, on the other hand, the institution intends to provide the characteristic performance of a banking service by sending a member of its staff or a temporarily authorized intermediary to the territory of another Member State, prior notification should be necessary."

"Conversely, if the service is supplied to a beneficiary who has gone in person, for the purpose of receiving that service, to the Member State where the institution is established, prior notification should not take place. The Commission considers, in fact, that the service is not provided by the credit institution in the territory of another Member State within the meaning of Article 20 of the Second Banking Directive."

"Lastly, the provision of distance banking services, for example through the Internet, should not, in the Commission's view, require prior notification since the supplier cannot be deemed to be pursuing its activities in the customer's territory."

The Interpretative Communication also takes a restrictive view of the circumstances under which the use of local intermediaries by "foreign EC" credit institutions can be viewed by the authorities of the host Member State as being tantamount to the provision of services by said credit institutions "within their territory", or even to the setting up of a local establishment.

It is to be noted that the Interpretative Communication differs, with regard to the criteria for the determining the place of provision of a banking service, from the criteria initially suggested in the Draft Interpretative Communication.

Indeed, the Draft Interpretative Communication had opted for the “own initiative” test:  who did take the initiative to approach the other party?  If the client took the initiative to approach the banker, the service should be viewed as being located in the territory of the banker.  If, on the other hand, the banker has taken the initiative to approach the client, then the service must be viewed as being provided in the Member State of residence of the client.

It is the foremost merit of the Interpretative Communication, in its final form, to have dropped this misleadingly simple and legally dangerous approach:  the “own initiative” test leads to a dead end and can only result in a false sense of legal security for all parties concerned:  who has taken “the initiative” (maybe five or ten years ago) and how is that party going to prove it?  Also, if the client initially approached the banker with respect to one particular service (say deposit account), what is the position if the banker subsequently approaches the client with the provision of some additional services?

V. Validity of cross-border services not affected by defective notification or absence of notification.

V.1
Notification not a customer-protection measure

According to the Interpretative Communication, "the Commission considers that the notification procedure ... pursues a simple objective of exchange of information between supervisory authorities and is not a customer-protection measure.  It should not, in the Commission's view, be considered a procedural condition affecting the validity of a banking contract".

It is submitted that support for the Commission's views on this issue can be found in the judgment of the ECJ in re Sofia Skanavi
 of 29 January 1996, and in the general principles of Community law which lay at the basis of that decision.

The case was concerned with the right of a Member State (at the time of the relevant facts of the case) to require a "foreign EC national" resident in its  territory to exchange, after a certain time of residence, the driving licence issued by his "home" Member State for a driving licence issued by the Member State of residence.  

After having answered that question in the affirmative, the ECJ addressed another question:  Could the Member State of residence treat the "foreign EC national", "who could have obtained a licence from the host Member State in exchange for the licence issued by [his home] Member State but who did not make the exchange within the prescribed period, ... as driving without a licence and thus ... punishable by imprisonment?"

The ECJ answered that second question in the negative: "The Member States which, in the absence of Community rules governing the matter, remain competent to impose penalties for breach of the obligation to exchange ... which they may impose, may not, however, impose a disproportionate penalty which, in view of the effect which the right to drive a motor vehicle has on the actual exercise of the rights relating to the free movement of persons, creates an obstacle to such free movement. Treatment of failure to exchange licences as equivalent to driving without a licence, thereby giving rise to criminal penalties, even if only financial in nature, is disproportionate on two grounds.  First, it is disproportionate because the issue of a driving licence by a Member State in exchange for a licence issued in another Member State does not constitute the basis of the right to drive a motor vehicle in the territory of the host Member State, which is directly conferred by Community law
, but evidence of such a right, and the obligation to exchange is therefore essentially a way of meeting administrative requirements.  Second, it is disproportionate by reason of the consequences which it may have for the future prospects of the person concerned in his trade or profession ["in view of the consequences which may result from the existence of a criminal record"]."

An obvious parallel can be made between this line of reasoning and the question to which extent the host Member State may impose sanctions on "foreign EC" incorporated credit institutions, should they provide services "within its territory" (as interpreted by that Member State), or be established “therein” (again, as interpreted by that Member State
), without complying with the requirements of the notification procedure of the 2d BD (again, as interpreted by that Member State).

V.2
Implications in terms of criminal law

This issue is far from academic: in the widely-reported case of a Belgian bank faced with hundreds of law suits in France brought by borrowers arguing (among others) that provision of mortgage loans by that bank had taken place "within the territory" of France without compliance with the notification procedure
, it was also reported that a French investigating magistrate had been appointed to decide whether criminal charges should be brought against the chief executive officer of the bank on the ground that the bank had illegally engaged in banking activities in France.

The answer to the question whether the host Member State can impose criminal sanctions, "even if only financial in nature", and/or the nullity of the cross-border transaction, if the notification procedure (as interpreted by that Member State) has not been (fully) complied with by the "foreign EC" credit institution must, since the entry into force of the 2nd BD, be a clear and resounding "No". To parallel the Skanavi judgment, the notification procedure which must be followed by EC incorporated credit institutions holding a Single Passport "does not constitute the basis of the right to [provide cross-border services, or become established] in the territory of the host Member State, which [right] is directly conferred by Community law, but [is mere] evidence of such a right, and the obligation to [notify] is therefore essentially a way of meeting administrative requirements... Treatment of failure to [notify the exercise of that right] as equivalent to [carrying banking activities] without a [banking] licence, thereby giving rise to criminal penalties, even if only financial in nature, is [therefore] disproportionate by reason of the consequences which it may have for the future prospects of the [credit institution, and its executive officers and directors
] in [their] trade or profession.

VI. Application of rules adopted in the interest of the general good.

VI.1
Territorial scope.

As noted above
, the question whether the host Member State can insist on compliance with its own "general good" rules presupposes that the service is provided “within the territory” of that Member State in the first place. The simple fact that the customer is resident in Member State A does not give that Member State jurisdiction to insist that services provided to that client within the territory of another Member State should comply with the "general good" rules of Member State A. Arguing otherwise would be tantamount to arguing that Germany could have insisted that a German tourist visiting Lyon and ordering a "cassis" aperitif at the terrace of a local café should be refused service because that local "cassis" had a lower alcoholic content than that imposed by German "customer protection" regulations.

A first benefit of the Interpretative Communication is thus that it recognizes the territorial nature of the jurisdiction of the host Member State in the field of "general good" rules: whenever the "characteristic performance" test adopted by the Communication leads to the conclusion that the service is provided in the Member State of establishment of the credit institution, the question of the right of the Member State of the customer to insist on compliance with its own "general good" rules disappears altogether. Indeed, in such circumstances, the Member State of residence of the customer is not a host Member State in terms of the 2nd BD. 

VI.2
Content of the general good rules in terms of the 2nd BD

A second benefit of the Interpretative Communication is that, additionally, it adopts a clear stand regarding the extent to which a host Member State can insist that a service provided "within its territory", in terms of the 2d BD, by a foreign EC credit institution should conform to its own "general good" rules.

Some of the key elements are as follows:

(i)
the concept of public policy, in terms of the jurisprudence of the Court of Justice, presupposes the existence of a serious threat to society. "It is difficult to see what measures [of the host Member State] could satisfy this condition in the field of banking";


"The Commission considers that the Harmonization Directives define the minimum level of the general good within the Community. In its opinion, this means that a Member State could not choose the general good as justification for imposing on a Community credit institution operating in its territory ... stricter rules than those laid down in the Directives."


"This is true of the harmonized rules concerning the taking-up of the business and the conditions for pursuing it (own funds, minimum capital, deposit guarantee, large exposures, cover for lending and market risks, etc.)."


"It is also true of the harmonized rules concerning certain specific banking activities, such as those on customer credit ...
.  Lastly, it is the case with harmonized rules concerning certain horizontal aspects of contracts (unfair terms
) and certain conditions relating to the contractual environment (contract negotiated away from business premises
; misleading advertising
)."

(ii)
"[True, the] harmonized rules constitute minimum provisions [and] a Member State is free to impose on its own credit institutions stricter rules than those laid down in the Directives. [Indeed] reverse discrimination is not, in theory, contrary to Community law. ... [However], should a Member State impose, for reasons which it deems to be of general good, a level of customer protection stricter than the one set by a minimal Community provision on a Community credit institution operating on its territory, the proportionality test would, in any event, have to be satisfied."

VII. Precedence of Community law over rules of private international law.

The most innovative contribution of the Interpretative Communication to the clarification of the general good issue concerns, in our view, the precedence of Community law over the rules of private international law, including those laid down by the Rome Convention.

As recalled by the Communication, "on the basis of the Rome Convention, a banking contract concluded with a customer must ... observe at least the mandatory rules of the law of the customer's country if the customer was first canvassed in the customer's country or if the order for the service was received there."

"If, on the other hand, the banking contract is [not] concluded with [a] customer (contract concluded between a bank and a customer acting in the course of his business), the contract will be governed by the law chosen by the parties and, in the absence of an express choice, by the law of the country where the bank has its principal or secondary place of business."

Crucially however, the Commission "considers that a further level of reasoning must be added to that deriving from the application of the Rome Convention."

"... In accordance with the principle of the precedence of Community law, the provisions of substantive law applicable to a banking service pursuant to the choice-of-law rules laid down in the Rome Convention (it being possible for freedom of choice to be overridden by mandatory rules, mandatory requirements and public policy) may, if they constitute a restriction, be examined in the light of the general good."

"Two possible situations may be envisaged:

a)
Banking services supplied by a branch [of a "foreign EC" credit institution established in the Member State of residence of the customer]


...


"In accordance with the principle of the precedence of Community law, the Commission considers that, where the legal provisions of the country of the branch constitute a restriction [on the ability of the "foreign EC" credit institution to provide financial services locally in the "same manner" as it does in its home Member State]
, they may be put to the general good test and, if necessary, overruled."

b)
Banking services supplied to customers under the freedom to provide services


"According to the principle of the precedence of Community law, the application by a customer's country of residence of its "mandatory rules", "mandatory requirements" and "public policy" provisions to contracts entered into by the customer, may also be put to the general good test if a restriction results."


"It is necessary, therefore, to extend the line of reasoning developed on the basis of the Rome Convention and to question whether, for example, the "mandatory rules" which the customer's country intends to enforce satisfy the general good tests. ..."

VIII.
Risks of incoherence between the localization of banking services and the localization of insurance services:  the Commission’s Draft Interpretative Communication of the Insurance Directives.

The Commission has just released its Draft Interpretative Communication entitled “Freedom to provide services and the general good in the insurance sector” (hereafter the Draft Insurance Communication)
.  As in the case of the Banking Communication, the origins of the Draft Insurance Communication lay in the fact that “ in the course of its contacts with numerous economic agents, the Commission has come to realize that the continuing uncertainty surrounding the interpretation of the basic concepts of freedom to provide services and the general good seriously undermines the workings of the machinery set up by the Third Directives [on life and non-life insurance]
 ... and is likely to deter certain insurance undertakings from exercising the freedoms created by the Treaty which the Third Directives set out to promote and, hence, to restrict the free movement of insurance services in the Union."
.

However, contrary to the banking Interpretative Communication, the Draft Insurance Communication is totally silent on the territorial scope of the prior notification procedure for cross-border insurance services.

Instead, the Draft Insurance Communication limits itself to recalling the relevant provisions of the Insurance Directives which, in connection with the free provision of services by an insurance undertaking, generally define the place where the service is provided as the Member State where the customer has his residence (or sometimes, for non-life assurance where the risk is located).

In other words, the Commission, in its Draft Insurance Communication, assumes - as do reportedly all national insurance supervisors - that a cross-border insurance service may not, as a matter of EC law, be provided by an EC insurer on its domestic market to a non-resident customer who wishes to access that market.

This approach is directly contradicted by the provisions of the EC Treaty (which cannot be abridged by a Directive) as well as by the case-law of the Court of Justice recalled at the beginning of this article: the freedom to provide services enshrined by the Treaty does not limit itself to the right of the provider to access, on a temporary basis, the market of the customer. It also includes the right of the customer in Member State A to access the domestic market of the insurer located in Member State B.

It is to be hoped that the final text of the Insurance Communication will address this issue in a way more compatible with the basic principles of Community law.  Failing that, it is submitted that the forthcoming Insurance Communication could, in some respects,do more harm than good.  Among others, it will lead to the following paradoxical results:

(i) it negates the right of the customer to access a foreign (EC) insurance market with a view to acquiring locally, on that (foreign) market, an insurance product which is different from the products available in his home Member State;

(ii) it leads to distortions between EC-based insurers and non-EC-based insurers, including non-EC-based insurers having branches within the Community: if a customer resident in Germany goes to Luxembourg and buys a single premium insurance product in Luxembourg, the insurance service will - compulsorily - be deemed to be provided by the Luxembourg insurer in Germany
 (unless the Luxembourg insurer turns the German customer away ... on the sole ground that he is not resident in Luxembourg: you said, Single Market?).  Yet, if the German resident goes to London and visits the local branch of, say, a US insurer, the service will not be deemed to be provided in Germany as a matter of EC law.  The reason is that the operations of the London branch of a US insurer (in our example) are not subject to the provisions of the Insurance Directives, which only apply to EC incorporated insurance companies.  Indeed, in terms of EC law, the London branch of a third country insurer has no right to provide services in another Member State.  In terms of EC law, the service is therefore necessarily provided in the UK and not in Germany.

(iii) it leads to inconsistencies between localization of banking services and localization of (at least, certain) insurance services: a capital redemption product sold by a Belgian bank to a customer resident in Luxembourg who visits the bank in Belgium is viewed, in terms of the Banking Interpretative Communication as a service provided in Belgium. On the other hand, if the same product was to be sold by a Belgian insurance company to a Luxembourg resident (under the same factual circumstances), it would be compulsorily viewed, in terms of the Draft Insurance Communication, as a service provided in Luxembourg
.

IX.
Conclusion:  a non-binding document with nonetheless considerable persuasive force.

As strenuously underlined by the Communication, its content does "not necessarily represent the views of the Member States and should not, [in itself] impose any obligation on them. [Also, the Communication does] not prejudge the interpretation that the Court of Justice, as the final instance responsible for interpreting the Treaty and secondary legislation, might place on the matters at issue".

Despite its non-binding character, the Communication will nonetheless carry considerable weight in day-to-day business life, and this for two fundamental reasons:

-
first, if a national regulator does insist on an interpretation of the Directive which is at odds with the interpretation made public by the Commission in the Communication,  the aggrieved party has a reasonable expectation that the Commission may start infringement proceedings against that Member State;

-
secondly, the Communication certainly constitutes a very persuasive document vis-à-vis national courts apprised of proceedings brought by a national regulator against a "foreign EC" credit institution
 for breach of national rules or regulations which are contrary to the Commission's interpretation. The credit institution which is the subject of such proceedings will be in a much more comfortable position,  when it comes to persuading the national court that the national statute in dispute is contrary to the 2nd BD, now that it can rely in support of its position on the content of the Commission's Communication
.

The Communication itself finds direct support, in a number of instances, in the Court of Justice's most recent case-law to which it makes express reference. As a result, reliance on the Communication may well help persuade a national court that the national rule at issue is contrary to the 2nd BD, without there being any need to put a question to the Court of Justice to confirm this point. 

Alternatively, the national court may well decide that it is appropriate to suspend, by way of a provisional ruling, the effect of the national rule at issue, without awaiting the answer of the Court of Justice to a request for a preliminary ruling, if the delay involved otherwise could impose irreparable damage on the aggrieved party. 

Finally, the national court may decide to put a question directly to the Commission itself, in order to ask it to clarify, if need be, the content of the Communication, having regard to the particular facts of the case before the national court.
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