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1. Introduction

A fundamental difference between the international trade in goods and the international trade in financial services is that no one has ever seen a financial service cross a border.

By its very nature, a financial service is immaterial.  Since no one can come up with concrete evidence of where a financial service is physically delivered (or consumed), both regulators and tax authorities have to answer the question of localisation (or consumption) by applying a set of abstract rules.

Four issues (at least) arise in this respect:

a)
The rules applied for the localisation of financial services (which terms include hereafter banking services, investment services and life insurance services) at a European Union level are different in nature and in scope from the rules applicable in a WTO context;

b)
The localisation rules applicable to banking services (which term refers hereafter to services provided by credit institutions and investment services firms) differ in several respects from the regulatory and tax rules applying for the localisation of insurance services;

c) The rules applied by financial regulators to determine where a financial service is provided (and hence the extent to which it comes within their prudential jurisdiction) are not (always) the same as the rules applied by the tax authorities.

d) The E-commerce directive has added to the regulatory complexity of the field by  excluding insurance services from its scope of application, and  by  introducing a  “single e-commerce regulatory passport “ which is additional to the “single prudential supervision passport”.
Before addressing these issues hereafter, a reminder may be appropriate:  the freedom of services is two-sided.  It encompasses obviously the right of the provider of the service to provide a service to a (prospective) purchaser resident in another country (either by entering that country temporarily, or at a distance).  It also encompasses, however, the right of a person resident in one country to purchase a service from a provider established in another country (either by entering that country temporarily, or at a distance).

2.
The localisation rules applicable to financial services at a EU level

2.1.
Scope of the EU rules: applicable only to EC incorporated financial services providers 

It should be stressed at the outset that the EU localisation rules for financial services briefly examined hereafter only apply for financial services provided by a financial services provider which is incorporated in one of the EU Member States and has been granted a so-called "single passport" by the supervisory authorities of said Member State, giving him the right to provide its services throughout the European Union, subject only, as a rule, to the supervision of its "home country" supervisor.

Indeed, these rules have been enacted, pursuant to a number of so-called "financial services directives" for the purpose of facilitating the exercise of the freedom of services granted by the Treaty of Rome to nationals of the EU Member States, including the legal persons incorporated under the laws of said Member States.

As a result, EU localisation rules do not apply :

· in the case of services provided by a company established outside the European Union to a purchaser established within the European Union; nor

-
in the case of services provided by a so-called "third country branch".  These terms refer to a branch established in the European Union of a company incorporated outside the European Union (that is, in a so-called "third country").

As a matter of EU law, third country branches are not entitled to avail themselves of the freedom of services provided for by the Treaty of Rome ... since such freedom is only provided for the benefit of nationals of, and companies incorporated under the laws of, a Member State.

True, article 49 of the European Union Treaty (previously article 59 of the Treaty of Rome) provides that the Council (made up of representatives of the EU Member States) may, by a qualified majority, acting upon a proposal from the European Commission, extend the benefit of the freedom of services "to nationals of a third country [which terms include a legal person] who provide services and who are established within the Community".

However, to date, neither the Council, nor the Commission, have made use of this option for any third country.  Indeed, it is interesting to note that even though Switzerland succeeded, after protracted negotiations, in concluding an agreement with the Community with regard to the establishment of branches of Swiss incorporated insurance companies in the Community, no use has been made of article 49 to give additionally to these branches the right to provide cross-border services.

It is also worth noting that all Member States which submitted observations to the Court of Justice in connection with the request put to the Court to clarify the respective jurisdictions of the Member States and of the Community in terms of the commitments made at the WTO (GATS) level were anxious to stress the fact that third country branches of financial services providers established within their respective territory cannot avail themselves of the freedom of services provided for by the Treaty (and, as a result, stay firmly, in this respect, within the exclusive jurisdiction of the Member State on whose territory they are located, to the exclusion of the Community) (2).

2.2.
A growing divide in terms of prudential localisation rules between banking and investment services of the one part, and insurance services, of the other part

All "single passport" financial services directives (banks, insurance, investment services) have a principle in common:  a financial services provider which has been incorporated in accordance with the laws of a Member State (and has its head office therein) is entitled to a so-called "single passport" which gives him the right to sell its services in all other Member States (and, conversely, would be purchasers established in all other Member States have the right to freely purchase these services).  As a rule, this cross-border provision of financial services is subject to the exclusive jurisdiction of the supervisors of the Member State of incorporation, since it is the authorities of this latter Member State which have exclusive jurisdiction to issue the "single passport" in the first place.

Identical procedures also apply when it comes to the effective use of the "single passport":  if the financial services provider wishes to provide its services "on the territory" of another Member State (that is, the Member State where the "would be" purchasers are established) it must notify beforehand its intention to do so to its own supervisory authorities (that is, the authorities which have issued its "single passport").  The supervisory authorities of the home country will, in turn, inform the supervisory authorities of the host country.  Thus, if a financial services provider having its head office in France wishes to provide services "on the territory" of Belgium, it must inform beforehand the French supervisory authorities of its intention and, in turn, the French supervisory authorities (if they have no objection to this project) will inform the Belgian supervisory authorities.

A contrario,  the "notification procedure" is not applicable when the service is not provided (in the above example) by the French financial services provider "on the territory" of Belgium.

It is therefore of crucial importance for the purpose of the notification procedure (but also for other purposes examined hereafter) to determine whether a service provided by a financial services provider having its head office in one Member State is provided "on the territory " of another Member State.

When is a financial service provided "on the territory" of the Member State of residence of the purchaser ?

With regard to banking services this question has had to be addressed very early by the Commission.

The reason for the Commission's speedy efforts to address it lay, among others, in a number of French court cases involving mortgage credits provided to French borrowers by a number of Belgian banks and Dutch banks: when the bottom fell out of the French real estate market at the beginning of the 1990's (concomitantly with the coming into force of the second banking directive), a number of borrowers (or their sureties) were quick to develop a keen interest for European law issues ... and to invoke the nullity of said loans on the ground that the Dutch or Belgian mortgage providers had not complied with the notification procedure.

One should recall, in this respect that, in a number of countries (Belgium being one), mortgage credits may be granted not only by banks but also by insurance companies.  Indeed, in Belgium, it is the Belgian insurance commissioners and not the Belgian banking supervisor which is the supervisory authority for mortgage credits, even when they are granted by credit institutions.

It is also worth recalling that certain so-called "capitalisation products" are, in some Member States, viewed as banking services (and hence may only be provided by credit institutions) whereas in other Member States, they are viewed as insurance services (and hence may only be provided by insurance companies).

The Commission's interpretative communication regarding freedom of services and the general good under the second banking directive  (3) (hereafter the Commission's Banking Communication) was adopted in 1997 for the purpose, among others, of clarifying the answer to the question "when is a banking service provided on the territory of another Member State and hence give rise to the notification procedure ?".  The Commission has, after much deliberation, opted for the so-called "characteristic performance test".  As a rule, application of this test leads to the result that the banking service is localised "on the territory" of the Member State where the credit institution is established.  The characteristic performance test thus strongly reduces the number of cases in which the notification procedure is applicable (4).  

As noted by the Commission's Banking Communication, the characteristic performance test leads to the conclusion that the provision of banking services via Internet does not, as such, result in the provision of services by the credit institution "on the territory" of the Member State of residence of the client.  In other words, a credit institution having its head office, for example, in Luxembourg may put in place an interactive web site, which can be accessed by residents of all other Member States, without, as a result, providing services "on the territory" of those Member States.

The Commission's Banking Communication has been, on this point, hotly disputed by the supervisory authorities of a number of Member States, among which one may count Belgium, France and Italy.

However, one clearly sees today the strategic importance of the Commission's Banking Communication for the future development of banking services.

Namely, the position taken in 1997 in the Commission's Banking Communication regarding the provision of banking services via Internet has resulted in 2000 in the inclusion of banking services - at least as a matter of principle - in the scope of application of the so-called "electronic commerce directive" (5).  It will be recalled that the objective of this directive is to make it possible for a provider of services established in Member State A to sell its services via the Internet to customers established in all other Member States while having only to comply, as a rule (6), with the binding rules applicable in the Member State on the territory of which he is established.

A missed opportunity for insurance services

After lengthy consultations with insurers and insurance intermediaries, the Commission has published on February 2, 2000 its Interpretative communication on freedom to provide services and the general good in the insurance sector (7) (hereafter the Commission's Insurance Communication).

The Commission's Insurance Communication takes a totally different view from the Commission's Banking Communication when it comes to the scope of application of the notification procedure.

The Commission's Insurance Communication rests on the assumption - supported by insurance supervisors of all Member States - that whenever a life insurer having its head office in Member State A accepts to sell a policy to an individual resident in Member State B, there is automatically a provision of service by said insurer "on the territory" of the Member State of residence of the client, and this even though the insurer may have never set foot on the territory of Member State B and has no wish whatsoever to do so.

In other words, according to the Commission's Insurance Communication, there is no need to distinguish between provision of service "on the territory" of the Member State of residence of the client, and purchase of insurance services by the client "on the territory" of the Member State where the insurer has its head office.

The consequences of this approach are far reaching:  indeed, the Commission's Insurance Communication takes the view that an insurance company wishing to provide insurance services via Internet to cover a risk or a commitment localised on the territory of other Member States must comply with the notification procedure with respect to all such Member States on the ground that it is deemed to be providing insurance services "on their territory" (8).

It is worth recalling, in this respect, that the implementation of the notification procedure in the case of insurance companies very often goes hand in hand with the obligation for the insurer to appoint a tax representative in the Member State of residence of the client (as well as the need to amend its standard contract to make it compatible with the laws justified by the general good of the Member State of residence of the client).

It is to be regretted that the insurance companies - and the insurance intermediaries - have not made use of the hearings organised by the Commission with regard to what was then the draft Insurance Communication to attack this reasoning, which appears incompatible with the basic principles of the Treaty.  These principles may not of course be restricted by the insurance directives, the purpose of which is only to facilitate the exercise of the basic freedoms, and not to restrict them:  freedom of services is not only the right of the provider of the service to move "into the territory" of residence of the client.  It is also the right of the client to move "into the territory" of the provider of the service (9).  It is also the right of the consumer who surfs on Internet to contact the web site of a foreign insurer with a view to purchase, on his own initiative, a life insurance product or a capitalisation product from such foreign insurer.

Indeed, as noted by the Commission's Insurance Communication itself, "in most cases, the initiative for the conclusion of such insurance policies via the Internet comes from the prospective policyholder, who decides to use his own equipment in order to contact and to seek to conclude an insurance policy electronically with an insurance undertaking willing to do business in this way" (10).

The net result of the restrictive approach taken by the Commission's Insurance Communication is that insurance services are excluded from the E-commerce directive.  Thus, the difference in treatment which already existed, in terms of localisation rules, between insurance services and banking services at the supervisory level is now transposed at the E-commerce level.  The next step, unless insurance companies and insurance intermediaries get their act together quickly, will be differentiation in treatment at the distribution level.  Namely, at the time of writing, the Commission is finalising a draft directive dealing with insurance intermediaries to the exclusion of intermediaries involved in the distribution of other financial products.

An added element of complexity is that insurance intermediaries come within the abit of E-commerce directive in respect of their on-line activities, whereas the insurance products which they sell are not. (11)

3.
The localisation rules applicable to financial services in a WTO context

The General Agreement on Trade in Services (GATS) makes a distinction, when it comes to the mode of delivery of financial services, between "cross-border services" of the one part, and "consumption abroad", of the other part.

However, with respect to the major players in the financial services field, much more far-reaching commitments have been entered into by those countries (mostly OECD countries) which are signatories of the so-called "memorandum of understanding" (hereafter, the M.O.U.).

Indeed, the M.O.U. replaces the concept of "consumption abroad" by that of "purchase abroad" as a mode of delivery of financial services.  Countries bound by the  M.O.U. "shall allow the purchase abroad of a number of financial services, regardless of where the financial service is actually supplied or consumed, and without requiring any movement of a physical person into the territory of another country"(12).

"Purchase abroad" includes for example the right of a resident of, say, France to purchase in, say, Switzerland or the United States a financial product if the same has been liberalised under the M.O.U.

In terms of cross-frontier services, liberalisation commitments are minimal for both insurance services and banking services, even under the M.O.U.  However, the position is totally different when it comes to the "purchase abroad" of banking services: in sharp contrast - once again - to the position regarding the "purchase abroad" of insurance services (where liberalisation is, here too, minimal), the M.O.U. in effect liberalises the purchase abroad of most banking services. 

The generosity of this liberalisation commitment is probably to be explained by the fact that it was negotiated at a time when E-based banking services were essentially limited to professionals.

However, there is a potential restriction to this liberalisation, which also applies for the "purchase abroad" of banking services.  This is the so-called "prudential carve-out".  This gives in effect the right to the country of residence of the client to take restrictive measures justified (in sum) by its general good requirements, including, of course, the protection of investors.

A country bound by the M.O.U. may obviously be tempted to restrict the ability of its residents to purchase abroad certain banking services by relying on the "prudential carve-out" exception.  Whether it uses the "prudential carve-out" beyond what is allowed by the true scope thereof will of course be, in case of disagreement with the country where the provider of the service is established, a matter to be eventually settled by the Dispute Settlement Body.

4.
Difficult cohabitation within the European Union of EU localisation rules and of GATS commitments

The present situation rests on the assumption, clearly contrary to reality, especially since the advent of the mass use of Internet, that the European Union territory is an island and, in addition, that third country branches established on the territory of a Member State of the European Union do not provide services to residents of other Member States than the Member State in which they are established.  

This point may be illustrated by the following example.  True, it is caricatural, but not that far removed from every day reality:

Let us assume that Mr. Dupont, a resident of Northern France, boards the Eurostar high-speed train to London.  He disembarks at Waterloo Station and, across the street, he sees two life insurance offices:  the office of UK Life Insurance Co Ltd and the office of the London branch of Japan Life Insurance Co (incorporated in Japan with head office in Tokyo).  

Let us assume that both insurance offices sell identical products.  Both are regulated by the UK authorities.

4.1.  Scenario n° 1:

Mr. Dupont enters the offices of UK Life Insurance Co Ltd to buy, say, a single premium life insurance product, for which he is willing to pay 10.000 Euros 

If UK Life Insurance Co Ltd accepts to do business with Mr. Dupont, the following situation will obtain (on the assumption that it has not done business before with any customer resident in France):

· UK Life Insurance Co Ltd must notify beforehand the UK insurance authorities of its intention to provide services "on the territory" of  France (even though it has no intention whatsoever of ever sending a representative there to visit Mr. Dupont);  

· The UK insurance supervisors must, in turn, inform the French insurance supervisors;  

· The French insurance supervisors may, in turn, "invite" UK Life Insurance Co Ltd to appoint a tax representative in France with a view to the payment of local taxes on insurance premiums (13);  

· UK Life Insurance Co Ltd will also need to seek legal advice so as to amend its standard insurance contract (governed by English law) to make it comply with the French laws governing life insurance products, which laws are of course justified (in the view of the French authorities) by French general good;  

-
Finally, to top it all, the 10.000 Euros single insurance premium paid by Mr. Dupont must be reported (on a "no name" basis) by UK Life Insurance Co Ltd to the UK insurance supervisors as being a premium collected as a result of providing life insurance services "on the territory" of France.

If UK Life Insurance Co Ltd is not prepared to go through all this, its only alternative is to say to Mr. Dupont : "Sorry, we are not willing to do business with you because you are French and we do not wish to provide services 'on the territory' of France".

Attention should be paid in this respect to the judgment delivered by the European Court of Justice (ECJ)  on 14 June 2001 in the Kvaerner case (14). This judgment illustrates the full implications of the EU insurance localisation rules. 

In a nutshell, the facts of the case can be summarised as follows: a  UK company, Kvaerner PLC, which is part of an international group, takes out professional indemnity insurance, worldwide umbrella insurance and worldwide catastrophe insurance with an insurance company established in the United Kingdom to protect all the undertakings in its group.

The insurance contracts provide that the insured persons may be Kvaerner PLC itself and/or its subsidiaries and/or associated companies, as instructed by the policy-holder. Kvaerner PLC pays the premiums relating to those contracts directly to the insurance company and passes on to the insured undertakings the share of the total corresponding to the operating risks of each of them.

One of the members of the group is John Brown BV, a company established in the Netherlands. 

Without being instructed to do so by John Brown BV, Kvaerner PLC  included John Brown BV's business operations within that insurance cover. The part of the premiums paid by Kvaerner PLC  relating to the risks linked to John Brown BV's business operations is invoiced to John Brown BV. by Kvaerner PLC.

In the Netherlands, an indirect tax is payable on insurance premiums. The Netherlands tax authorities took the view that such a tax was payable by Kvaerner PLC, in the Netherlands, in respect of the insurance cover taken out in the UK by Kvaerner PLC for the benefit of John Brown BV. 

Kvaerner PLC contested the levy and the matter eventually came before the ECJ at the request of the competent Dutch court.

The ECJ, in its judgment, quotes from a declaration made several years earlier by the Insurance Committee  created pursuant to the Insurance Directive(15).  That Committee had stated the following:

"In the event that a single insurance contract covers risks/commitments belonging to a policy-holder's subsidiaries or branches, the location of the various risks/commitments covered by this contract must be determined on an individual basis for each risk/commitment, according to the provision of Article 2 (d), in particular the final indent, of Second non-life [insurance] Directive 88/357/EEC, and of Article 2 (e), in particular the final indent, of the Second life [insurance] Directive 90/619/EEC".

The ECJ that interpretation. The result is no doubt technically correct. However, in practice, it means that if Kvaerner had subsidiary companies in each of the member states, it would have to pay tax, and if need be, appoint a tax representative, in each of the member states. This is hardly "a single market".

4.2. Scenario n° 2:

Mr. Dupont decides to enter the offices of the London branch of Japan Life Insurance Co.  

As far as the local Japanese insurer is concerned, this is a domestic sale, that is, a sale made on the domestic UK market.  Thus:

· No notification procedure is required with respect to the provision of services "on the territory" of France; 

· no need to appoint a tax representative in France; 

-
no need to amend its standard contract governed by English law to make it conform to the laws of France justified by the general good, since one is not providing services "on the territory" of France anyway.

It takes a very convinced European to feel that, in such circumstances, one should pity the London branch of Japan Life Insurance Co because it cannot avail itself of the benefits of the freedom to provide services under EU law, and because it cannot apply to the UK insurance supervisors for a "single passport".

A very delicate question, which we leave unanswered here, is the following:

The French authorities might decide to forbid French residents to purchase  in the U.K life insurance policies issued locally by London branches of Japanese insurance companies on the ground that France has not committed to authorise such "purchase abroad" under the M.O.U.(16). 

In that case the following question arises :Could (or should) the UK authorities, at France's behest, prohibit  the London branch of Japan Life Insurance Co  from selling its services in London to French residents, with the result that the local manager of the London branch of Japan Life Insurance Co would have to refuse doing business with Mr. Dupont "because you live in France".

5.
The advent of E-commerce, increasing regulatory complexity.

The difficulties, if not to say inconsistencies, to which we have just drawn attention come to the fore in a remarkable way in the so called E-commerce directive ,which had to be transposed by Member States before 17 January 2002 (17).

It should be recalled that the purpose of the E-commerce directive is to facilitate the provision of services, including most financial services, on a cross border basis by so -called “information society means”.

To this end, the E-commerce directive confers on the provider of services delivered by such means a “single passport “.

The Member State where the provider is established (“the “country of origin”) may regulate, as a rule and within the scope of application of the directive ( which excludes among others tax matters), the manner in which these services are provided.

5.1.
Co-existence of two single passports for EC Incorporated financial services providers.

a) In the case of financial services provided by “information society means” one may, as a result,  have to contend with  the existence of two “ single” passports :The “E-commerce single passport”’, issued by the “country of origin”, and the “prudential supervision single passport” issued by the “home country”, that is to say the Member State where the head office of the relevant credit institution is located. One will also have to contend with two different supervisory authorities administering those respective passports:  the country of origin supervisor who is responsible for the E-commerce passport, and the home  country supervisor, who is responsible for the prudential supervision passport issued under the relevant  (banking or investment services) directive.

Example :

Bank Incorporated in France. Branch in the Netherlands. Provision of financial services by “information society means” by the branch in the Netherlands to a client resident in Denmark. 
 The French banking supervisor is responsible for the issue and administration of the “home country control regulatory passport”, including the operations of the Dutch branch of the French bank.

However, the Dutch E-commerce supervisor has jurisdiction over the Dutch branch of the French bank with respect to the issue and administration of the E-commerce single passport, issued by the Dutch authorities to said branch.

This mind-boggling co-existence is described as follows by the Commission itself, in its “Communication to the Council and the European Parliament on E-commerce and financial services”. (18)

“Responsibility for prudential supervision and applicable prudential framework:
“  The E-commerce directive does not change the existing arrangements for the prudential supervision of financial services institutions.  The directive places responsibility for the enforcement of rules with the public authorities in the country of establishment of the information society services provider.  Generally, this coincides with the “home country” as prescribed in the financial services directives.  For insurance, the exclusion of such services from the scope of [ the E-commerce directive ] leaves the existing approach  to supervision unchanged.  

“For banking and investment services, however, the definition of establishment in the E-commerce Directive might not in all cases be the same country as the “home country” within the meaning of the sectoral directives.

“This is true in respect of how branches are supervised.  Although the E-commerce Directive places responsibility for the enforcement of rules with the public authorities in the country of establishment of the information society services provider, for branches, this does not affect transfers of responsibilities between Member States which are dealt with by existing financial services legislation.  So, the existing transfers of competence from host to home country (for example, of licensing, prudential control, deposit guarantee, and supervision of branches) remain entirely valid.  Consequently, as a result of previous express transfers made by the EU sectoral directives, prudential control of branches remains with the “home country” in the meaning of the sectoral directives.”

It is difficult to escape the conclusion that the E-commerce directive contains all the ingredients necessary for the progressive dismantling of the “home country control principle” and will eventually shift back (part of) the prudential control of branches to the Member State of establishment.

5.2.
 Competitive advantage for third country financial institutions

5.2.1.

As delicately put by § 58 of the E-commerce directive, “this Directive  should not apply to services supplied by service providers established in a third country ; in view of the global dimension of electronic commerce, it is, however, appropriate to ensure that the Community rules are consistent with international rules;  this Directive is without prejudice to the results of discussions within international organisations ( amongst others, WTO, OECD, Uncitral)  on legal issues.”

Furthermore, as expressly pointed out in the  Commission’s Communication on E-commerce and financial services, (19) “ the E-commerce directive applies only to service providers established within a Member State.  It does not cover service providers from third countries.  Nor does it allow them to benefit from the free movement of information society services.  Each Member State may define its policy with respect to those third country service providers,  provided that policy conforms with international trade agreements.  The Union may well need to develop a coordinated approach to third country providers.”

As a result, the provision of financial services by “information society means” by a bank in (for example) the US to a customer resident in the Community remains outside the scope of application  of the Directive.  It continues to be a bilateral matter between  the US and at the Member State of residence of the customer, without prejudice to the commitments made by those two countries, and the Community itself, at the WTO level.

5.2.2.

What is the position however with regard to, say, a Dutch branch of a US bank providing financial services by “information society means” to a customer resident in Denmark?  On the face of it, since the US bank in our example is clearly established in the Netherlands, it should come within the scope of the E-commerce Directive and its  accompanying “E-commerce passport” with respect to the services provided to its customers resident in Denmark.  This, however, is definitely not the case.  

Indeed, as evidenced by its legal basis , the purpose of the E-commerce Directive is to facilitate the exercise of the freedom to provide cross border services, including most financial services, by “information society means”.  

However, branches in the Community of financial institutions having their head office outside the Community may not avail themselves of the benefit of that freedom.

Indeed, to quote from the Commission’s “Communication on E-commerce and financial services” (20),” the definition of establishment in the E-commerce Directive is based on the Treaty and on the jurisprudence of the Court of justice.  Accordingly, a service provider is established in a Member State if he effectively pursues an economic activity using a fixed establishment for an indeterminate duration.  As they are not European companies within the meaning of Article 48 of the Treaty, EU branches of non- EU companies are not within the scope of this definition.”

Yet, in the real world, what is stop, in our example, the Dutch branch of a US bank from providing services over the Internet to a customer resident in Denmark (who could well be an American expatriate who was doing business with that bank in the US before being posted to Denmark)? The Dutch authorities? The Danish authorities? Assuming they can, and do, could such a prohibition be reconciled with the commitments made at the WTO level? 

6.  General conclusions.

6.1.

The E-commerce Directive can potentially unravel the single regulatory passport which was the crowning achievement of the second banking directive of 15 December 1989.  Whereas the Commission had suggested a few years ago (21), eventually without success,  to do away with the notification procedure provided for under the second banking directive, the E-commerce Directive presently introduces, at least potentially, a new and additional notification procedure.

Indeed, under the heading “Cooperation”, Article 19 of the E-commerce Directive provides, among others, as follows:

“§1) Member States [of establishment] shall have adequate means of supervision and investigation necessary to implement this Directive effectively and shall ensure that service providers supply them with the requisite information.
“.....

 “§3) Member States [of establishment] shall as quickly as possible, and in conformity with national law, provide the assistance and information requested by other Member States or by the Commission including by appropriately electronic means.”

As noted by the Commission’s “Communication on E-commerce and financial services” (21) under the title “Notification procedure”, “ the cooperation procedure provided for under Article 19 of the E-commerce Directive complements procedures for co-operation [read: notification procedures] foreseen in a number of sectoral directives, including the financial services directives.

“The Commission will discuss with Member States where and how the cooperation provided for under Article 19 might be developed to ensure effective oversight of on- line cross- border trade in financial services.  However, it is anticipated that the need for[read: new] notification procedures [ read: required as a result of the coming into force of the E-commerce Directive] will decrease as national rules converge.  The need for and form of notification procedures will be considered as part of the 2003 review of progress in that convergence.”

In other words, the way to simplify the notification procedure starts by having two of them instead of one!

6.2.

The co-existence within the Community :

-
of third country branches of financial institutions, which are outside the scope of application of an ever increasing number of directives designed to “facilitate” the exercise of the freedom to provide cross border services, on the ground that third country branches are not allowed to avail themselves of that freedom in terms of EU law; and 

· of EC incorporated financial institutions which benefit from that freedom and  which consequently come within the scope of application of said directives,
 is leading to paradoxical results.  

In this E-commerce age, financial services are provided cross- border within the Community irrespective of the EC or third country incorporated status of the institution providing them. 

EC incorporated institutions, which alone come within the scope of the successive layers of directives designed to facilitate the provision of such services, face a growing competitive handicap, vis-à-vis third country competitors, be they established in the Community by way of a branch, or servicing clients resident in the Community from  their head-office (or another place of establishment) outside the Community.

Indeed, it is only the EC incorporated institutions which have to shoulder the increasing regulatory restrictions and costs which come with such directives.  In other words, the “single [regulatory] passport”, far from being the competitive advantage it was rightly hailed to be in the 1990’s, is nowadays fast becoming a handicap.  Financial history tells us that facts are always stronger than a Lord Mayor of London.  It is high time for the EC legislator to redress this imbalance. Otherwise,  the market will do it for him in a way it may not like.
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