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I.
Introduction
The Safir
 and Bachmann
 judgments of the European Court of Justice (“the Court”) both concern the subject of discriminatory fiscal treatment in respect of life insurance products. However, as the following analysis will show, these two judgments deal with differing types of fiscal discrimination situations:

-
In the Safir case it was argued that the fiscal discrimination in question was justified on the basis of ensuring competitive neutrality between domestic insurance companies and foreign insurance companies offering services to local clients.

- 
In contrast, in the Bachmann case, it was argued that the fiscal discrimination in question was justified on the basis of ensuring the cohesion of the national tax system. In addition, as an ancillary point, this case is also concerned with the necessary conditions that need to be fulfilled in order that measures that restrict fundamental freedoms are justified in respect of ensuring the cohesion of the national tax system.

The Safir and Bachmann cases thus address different situations.

In order to make the scope of these respective judgments clearer they need to be placed in the context of other Court judgments given in recent years in cases concerning the question of fiscal discrimination where the Bachmann judgment has been relied upon by national tax authorities.

II.
The Safir case
II.1.
Legal and factual background
Mrs. Safir is resident in Sweden. She took out capital life insurance with the “Skandia Life Assurance Company,” a British insurance company that operates by way of freedom of services on the Swedish market and which is wholly owned by the Swedish insurance company Skandia.

Mrs. Safir applied to the Swedish tax authorities for exemption from payment of tax which would usually be owed, under Swedish tax legislation, on the insurance premiums paid by a Swedish resident to a foreign insurance company. The Swedish tax authorities did not allow Mrs. Safir an exemption, but instead granted her a 50% rebate on Swedish tax. Consequently, Mrs. Safir brought legal proceedings before a Swedish court against this decision and a question was referred for a preliminary ruling by the Swedish court to the European Court regarding the compatibility of the tax in question with Community law.

Under Swedish tax legislation, as was in force at the material time the case was brought before the Court, the taxation of insurance products operated on a differentiated basis according to the place of establishment of the life insurance company:

- 
If the insurer is established in Sweden, the Swedish resident policy-holder does not have to pay tax on insurance premiums. Instead, tax is levied at the level of the insurance company. This tax is based on the return on the amount invested by the policy-holder (“yield tax”). In addition, under a procedure which is not explained in the judgment, another tax is levied at the level of the policy-holder, but which is different to the procedure applicable to an insurance policy concluded with an insurance company established abroad.

-
If the insurance policy is concluded with an insurer established abroad there is no yield tax levied on the insurer. Instead, a tax is levied at the level of the policy-holder on the premiums paid by the policy-holder to the foreign insurer. It is up to the Swedish policy-holder to inform the Swedish tax authorities that an insurance policy has been taken out with a foreign insurer and to tell the authorities which insurance company this is. Under certain circumstances, the Swedish policy-holder may obtain from the Swedish tax authorities either an exemption from the tax on the premiums or a reduction of 50%. Both the exemption and reduction depend on the level of taxation that the foreign insurer is subject to in his home country in relation to the applicable tax payable in Sweden to Swedish insurers.

As a result: “The legislation in question … establishes different tax regimes for capital life assurance policies, depending on whether they are taken out with companies established in Sweden or with companies established elsewhere.”
 According to the Swedish authorities, “the reason for such different treatment is that it is impossible to apply the same regime in both cases and that it is necessary to fill the fiscal vacuum which arises from non-taxation of savings in the form of capital life assurance taken out with companies not established in Sweden.”
 The Swedish authorities also argued that even if the legislation in question were discriminatory (which they did not believe was the case), it could be objectively justified. Such legislation “is designed to maintain effective fiscal supervision while ensuring fiscal cohesion of the national tax system: these are general interests which have been expressly recognized in case-law as worthy of protection.”
 In so doing, the Swedish authorities were therefore relying upon the principle laid down in the Bachmann judgment in order to justify the measures in question in the Safir case.      

II.2.
The Court’s decision

The Court concluded that Article 59 of the EC Treaty, which prohibits restrictions on the freedom to provide services within the European Community, precludes the application of tax legislation such as the Swedish legislation in question. Consequently, the Court decided that such legislation was therefore discriminatory.
 The Court stressed that the obligations imposed by the Swedish tax legislation in question on those persons taking out insurance with foreign companies “may dissuade interested persons from taking out capital life assurance with companies not established in Sweden, since no particular action on their part would be called for if they took out such assurance with companies established in Sweden, the tax being levied in this case on the company.”
   

II.3.
It would be inappropriate to apply the Bachmann ruling to the Safir case
Close examination of both the Court’s judgment and the Opinion of Advocate General Tesauro clearly demonstrate that, unlike the Bachmann case, the Safir case is not concerned with the problem of measures justified by the need to ensure the cohesion of the national tax system, but that the case addresses another question altogether.

This question concerns whether a Member State is justified in taking discriminatory measures with a view to ensuring competitive neutrality between national economic operators and foreign economic operators.

The Court did not go into this aspect in detail. However, Advocate General Tesauro clearly highlighted that the problem of the need to ensure the cohesion of the national tax system argument had no bearing whatsoever on the question raised by the Safir case:

“Nor do I believe that the national [Swedish] legislation at issue can be justified by the need to ensure national fiscal cohesion: reference to the Bachmann case is certainly not sufficient for this purpose.”

“ … it is sufficient to note that the circumstances of the present [Safir] case are quite different. Here in fact the discriminatory treatment lies in the modes of taxation, in that policy-holders insured with companies established abroad are taxed on their premium payments, whereas policies issued by companies established in Sweden are taxed partly on the savings capital with the insurer and partly on the yield paid to policy-holders. This is done with the express aim, as the referring court explains, of ‘maintaining competitive neutrality between domestic and foreign savings policies.’ However, the proceeds of the premium tax do not appear to be applied in a manner which is relevant in the sense of the Bachmann ruling; nor do they seem to be used to offset advantages otherwise obtained. Consequently, it would, to say the least, be inappropriate to apply that precedent to the present case.”

II.4.
Disproportionate measures
It should also be noted that the justification put forward in respect of maintaining competitive neutrality between Swedish insurance companies and foreign insurance companies was rejected by the Court on the basis that the measures put in place were disproportionate in respect of their aim. 

The Court highlighted this point by stating that:

“Other systems which are more transparent and are also capable of filling the fiscal vacuum referred to by the Swedish Government, whilst being less restrictive of the freedom to provide services, are conceivable, in particular a system for charging tax on the yield on life assurance capital, calculated according to a standard method and applicable in the same way to all insurance policies, whether taken out with companies established in the Member State concerned or with companies established in another Member State.”

This conclusion must also be seen in light of the fact that, as is noted by the Advocate General, the Swedish legislation in question had in the meantime been changed in order to provide for identical treatment “for the taxation of insurance policy yields received by policy-holders; it thus applies irrespective of the place of establishment of the insurance company. This fact, which can be interpreted in only one way, is significant to say the least.”
 By introducing a new system providing for identical treatment for insurance policies concluded abroad and for insurance concluded in Sweden, the Swedish Government thus demonstrated that it was not essential to set up a system providing for discriminatory treatment to achieve the objectives sought.   

III.
The Bachmann case compared with the Safir case

III.1.
Legal and factual background
Mr. Bachmann is a German national who concluded various insurance contracts (life assurance, sickness insurance and invalidity insurance) with insurance companies established in Germany before he took up residence in Belgium.

After having set up his fiscal residence in Belgium, Mr. Bachmann deducted from his total Belgian occupational income the contributions paid in respect of the German insurance contracts, as if such contributions had been paid to insurers established in Belgium.

However, the Belgian income tax legislation in force at the time provided for deductions from insurance premiums paid to insurance companies established in Belgium (life assurance) or to a mutual insurance company recognized by Belgium. Such recognition was absent in the case in question (sickness insurance and invalidity insurance).

Following the refusal of the Belgian tax authorities to allow Mr. Bachmann to deduct from his taxable income in Belgium the insurance premiums paid to insurers established in Germany, Mr. Bachmann brought legal proceedings before the Belgian courts, who, in turn, referred the case to the European Court.

Belgium gave, in essence, the following reasons to justify the Belgian tax legislation:

“…first, the difficulty, if not impossibility, of checking certificates relating to the payment of contributions in other Member States and, secondly, the need to ensure the cohesion of the tax system in relation to pensions and life assurance.”

III.2.
The Court’s decision
The Court concluded that Article 59 of the EC Treaty, which prohibits restrictions on the freedom to provide services within the European Community, precludes the requirement that makes the grant of a tax advantage to an individual policy-holder subject to the condition that the insurer has to be established in Belgium. Consequently, the legislation in question was thus deemed to be discriminatory. The Court ruled (just as it has ruled in a different context – and at a later date - in the Safir case) that the condition in question would be such as to dissuade an individual residing in Belgium from dealing with an insurer established abroad rather than with an insurer established in Belgium.  

In addition, the Court rejected the argument concerning the difficulty or impossibility of checking the situation relating to the payment of contributions by a Belgian resident to an insurer established in another Member State. 

However, the Court ruled that “the requirement of an establishment is compatible with Article 59 of the [EC] Treaty where it constitutes a condition which is indispensable to the achievement of the public-interest objective pursued.”
  The need to ensure the cohesion of the national tax system constitutes just such an objective of public interest. 

According to the Court, this need: “… may exist, for example, where the tax system of a Member State is such that the deductibility of the contributions is offset by the taxation of payments made by insurers pursuant to the contracts, and vice versa, and where it would be impossible to ensure that the deductions were offset by subsequent taxation of payments because payments arising from the deductible contributions were made by a foreign insurer established in another country where there would be no certainty of subjecting them to tax.”
 

The Bachmann judgment thus establishes the principle according to which a Member State can impose discriminatory fiscal measures where such measures are essential to ensure the cohesion of the national tax system.

III.3.
Thus it can be seen that the need to ensure “competitive neutrality” which is at the heart of the Safir case has no bearing whatsoever on the question of “the cohesion of the national tax system” which was at the heart of the Bachmann case.

In addition, a careful distinction should be made between, on the one hand, the principle according to which the need to ensure the cohesion of the national tax system can justify discriminatory fiscal measures, and, on the other hand, the question of when the cohesion of the national tax system is actually put into question. 

The Bachmann judgment establishes that in order to satisfy the principle of ensuring the cohesion of the national tax system there must be a correlation between, on the one hand, the sums which are deducted from a person’s taxable income, and, on the other hand, the sums which are subject to tax. 

It cannot be stressed too highly that since the Bachmann judgment was given, in no other judgment of the Court has it been found that the above-mentioned correlation has actually existed. Consequently, no argument put forward for the need to ensure the cohesion of the national tax system in respect of discriminatory fiscal measures has succeeded either.

The following five judgments illustrate this situation.

III.4.
Judgments where the existence of  the “cohesion of the national tax system” put forward in  justification of discriminatory fiscal measures has been denied

III.4.(a)
The ICI judgment
On 16 July 1998 the Court gave a ruling in Case C-264/96, Imperial Chemical Industries plc -v- Colmer (Her Majesty’s Inspector of Taxes)
 in reply to a question referred for a preliminary ruling concerning United Kingdom legislation in respect of “consortium relief.”

ICI is part of a consortium that owns a holding company which in turn holds controlling shares in a number of subsidiaries, some of which are resident in the United Kingdom and some of which are resident outside the United Kingdom. 

Under United Kingdom tax legislation a company which is a member of a consortium (ICI in this case) can use losses incurred by subsidiaries controlled through a consortium’s holding company to offset tax on its chargeable profits of the other subsidiaries. However, this is only possible where the majority of the subsidiaries are resident in the United Kingdom. This was not the situation in the present case. 

ICI disputed the compatibility of this condition with the principle of the freedom of establishment within the European Community.

The Court ruled that Article 52 of the EC Treaty, which prohibits restrictions on the freedom of establishment within the European Community
, precludes a measure which makes tax relief subject to the condition that the majority of the subsidiaries of a company are resident in the same Member State, to the exclusion of other Member States. Consequently, the Court ruled that in this respect the United Kingdom legislation was discriminatory.

One of the arguments put forward by the United Kingdom Government to justify the disputed measure was the need to ensure the cohesion of the national tax system:

“First, the legislation at issue is designed to reduce the risk of tax avoidance arising, in the present case, from the possibility for members of a consortium to channel the charges of non-resident subsidiaries to a subsidiary resident in the United Kingdom and to have profits accrue to non-resident subsidiaries. The purpose of the legislation at issue is therefore to prevent the creation of foreign subsidiaries from being used as a means of depriving the United Kingdom Treasury of taxable revenues. A further objective is to prevent a reduction in revenue caused by the mere existence of non-resident subsidiaries, since the Inland Revenue cannot tax profits made by subsidiaries located outside the United Kingdom in order to offset the revenue lost through the granting of relief on losses incurred by [United Kingdom] resident subsidiaries.”

The Court unambiguously ruled that in the case in point the “cohesion of the national tax system” argument was not made out and that a restriction of fundamental freedoms (in this case the freedom of establishment) was not justified, unlike in the Bachmann case:

“… [In the Bachmann case] there was a direct link between the deductibility of contributions from taxable income and the taxation of sums payable by insurers under old age and life assurance policies, and that link had to be maintained in order to preserve the cohesion of the tax system in question. In the present [ICI] case, there is no such direct link between the consortium relief granted for losses incurred by a resident subsidiary and the taxation of profits made by non-resident subsidiaries. ”

III.4.(b)
The Asscher judgment
The Asscher -v- Staatssecretaris van Financiën judgment of 27 June 1996
 concerned a provision of Dutch tax legislation whereby income earned in the Netherlands by non-resident taxpayers is taxed at a higher rate than the income of taxpayers engaged in the same activity who are resident in the Netherlands. This is on the grounds that non-resident taxpayers in the Netherlands are not obliged to contribute to the Netherlands national insurance system (where the major part of their worldwide income does not derive from the Netherlands). 

The Court ruled that Article 52 of the EC Treaty, which prohibits restrictions on the freedom of establishment within the European Community
, precludes the application of the Dutch type of tax legislation in question which was thus deemed to be discriminatory.

The Court rejected the arguments put forward by the Netherlands Government to justify the disputed measure by the need to ensure the cohesion of the Dutch tax system.

According to the Netherlands Government: “… a difference in tax rates as between non-resident, non-contributing taxpayers [to the Netherlands national insurance system] on the one hand and those who are resident … on the other is justified by the need to avoid the tax burden on the former being appreciably lighter than on the latter. If a higher rate were not applied, non-resident, non-contributing taxpayers would enjoy a tax advantage over residents … for whom the abolition of the right to deduct social security contributions has entailed an increase in taxable income and, concomitantly, in the amount of tax payable.”
 

The European Court rejected the existence of such a “cohesion” in the case in point:

“In the present [Asscher] case … there is no such direct link between the application of a higher rate of tax to the income of certain non-residents who receive less than 90% of their worldwide income in the Netherlands and the fact that no social security contributions are levied on the income of such non-residents from sources in the Netherlands.”

“The application of a higher rate of tax does not provide any social security protection. In addition, the fact that certain non-residents are not insured with the Netherlands social security scheme and that social security contributions are consequently not levied on their income from sources in the Netherlands can only derive, if it is justified, from the application, when determining the legislation applicable, of the binding general system set up by … [Community law
] and in principle entail, pursuant to the same [Community law] provisions, insurance solely under the social security scheme of the State in which they reside and pursue part of their professional activity.”
 

“The Court’s rulings to the effect that Member States are not entitled to determine the extent to which their own [social security contributions] legislation or that of another Member State is applicable since they are under an obligation to comply with the provisions of Community law in force … preclude a Member State from using tax measures in reality to make up for the fact that a taxpayer is not insured with, and does not pay contributions to [that Member State's] social security scheme.”
 

III.4.(c)
The Schumacker case
The Finanzamt Köln-Altstadt -v- Schumacker judgment of 14 February 1995
 concerned a Belgian national, Mr. Schumacker, who was resident in Belgium but employed in Germany and hence paid German income tax. German income tax on non-residents is deducted at source by the German employer at a rate corresponding to the income tax deduction applicable to an unmarried German resident. 

Mr. Schumacker asked the German tax authorities to be able to benefit from the tax deductions granted to taxpayers resident in Germany in respect of their family situation (family expenses).  

The Court ruled that the German tax authorities’ refusal to grant Mr. Schumacker’s request, notwithstanding the fact that almost all of his income derived from his professional activities in Germany, infringed Article 48 of the EC Treaty, which prohibits restrictions on the freedom of movement of workers within the European Community. Thus the German tax legislation in question was deemed to be discriminatory.

In reaching this conclusion, the Court rejected the existence of the need to preserve the “cohesion of the national tax system” as argued by the German Government and other Member States who submitted observations to the Court.  According to these Member States:

“… discriminatory treatment – regarding the taking into account of personal and family circumstances … [is] justified by the need for consistent application of tax regimes to non-residents. That justification, based on the need for the cohesion of the tax system, was upheld by the Court in [the Bachmann case]. According to those Member States, there is a link between the taking into account of personal and family circumstances and the right to tax worldwide income. Since the taking into account of those circumstances is a matter for the Member State of residence, which is alone entitled to tax worldwide income, they contend that the State on whose territory the non-resident works does not have to take account of his personal and family circumstances since otherwise the personal and family circumstances of the non-resident would be taken into account twice and he would enjoy the corresponding tax benefits in both States.”
 

The Court rejected this argument as follows:

“…the State of residence cannot take account of the taxpayer’s personal and family circumstances because the tax payable there is insufficient to enable it to do so. Where that is the case, the Community principle of equal treatment requires that, in the State of employment, the personal and family circumstances of a foreign non-resident be taken into account in the same way as those of resident nationals and that the same tax benefits should be granted to him.”

III.4.(d)
The Wielockx judgment
The Wielockx -v- Inspecteur der Directe Belastingen judgment of 11 August 1995
 concerned a Belgian resident, Mr. Wielockx, who worked in a self-employed capacity in the Netherlands. Mr. Wielockx received his entire income from work undertaken there. He paid income tax in the Netherlands and requested a tax deduction under the applicable Dutch tax legislation in respect of a pension reserve to which he was contributing.

However, the Dutch tax authorities refused to grant this deduction on the grounds that under the Dutch tax legislation in question only those who are resident in the Netherlands may benefit from such deductions.

The Court ruled that Article 52 of the EC Treaty, which prohibits restrictions on the freedom of establishment within the European Community, precludes the application of a residence condition, and so the legislation in question was deemed to be discriminatory.

According to the Netherlands Government, if a non-resident were able to benefit from a tax deduction to set up a pension reserve in the Netherlands under the same conditions as for a resident, the “cohesion of the national tax system” would be undermined. This is because, under the double-taxation convention between Belgium and the Netherlands, Belgium (Mr. Wielockx’s place of residence) has the legal right to tax such a pension, to the exclusion of the Netherlands (where Mr. Wielockx has been working and has enjoyed the tax deduction).   

The Court rejected  this argument:

“… the effect of double-taxation conventions … is that the State taxes all pensions received by residents in its territory, whatever the State in which the contributions were paid, but, conversely, waives the right to tax pensions received abroad even if they derive from contributions paid in its territory which it treated as deductible. Fiscal cohesion has not therefore been established in relation to one and the same person by a strict correlation between the deductibility of contributions and the taxation of pensions but is shifted to another level, that of the reciprocity of the rules applicable in the Contracting states.”

“Since fiscal cohesion is secured by a bilateral convention concluded with another Member State, that principle may not be invoked to justify the refusal of a deduction such as that in issue.”

III.4.(e)
The Svensson judgment
The Svensson and Gustavsson -v- Ministre du Logement et de l’Urbanisme judgment of 14 November 1995
 concerned a couple resident in Luxembourg who, with a view to building a house in Luxembourg, took out a loan from a bank established in Belgium. Following this, the couple applied to the Luxembourg authorities for an interest rate subsidy which is available under Luxembourg legislation to encourage such acquisitions.

The Luxembourg authorities refused to grant the interest rate subsidy on the basis that Luxembourg legislation makes the grant of this subsidy conditional upon it having been obtained with a credit institution established Luxembourg.

The Luxembourg authorities attempted to justify this residence condition by the need to ensure the cohesion of their tax system.

According to the Luxembourg authorities, such cohesion concerned the right of Luxembourg to tax the revenue derived from interest rate subsidies by credit institutions established in Luxembourg, in order to recover part of the public aid granted.

The Court firmly rejected this argument:

“… there is no direct link whatsoever in this case, between the grant of the interest rate subsidy to borrowers on the one hand and its financing by means of the profit tax on financial establishments on the other.”

IV.
Conclusion
IV.1.
The Bachmann judgment clearly establishes that the Member States are free, under current Community law, to adopt discriminatory tax measures if these are justified by the overriding need to preserve the cohesion of their national tax system. It also seems clear from the five judgments that have followed the Bachmann judgment that it is extremely difficult to establish that such a cohesion exists, and consequently that there is a need to maintain it. In addition, supposing that such a cohesion exists and needs to be maintained, the question also has to be addressed as to whether the means put in place are proportionate in relation to their aim. 

IV.2.
The Safir judgment is not concerned with the need to preserve the cohesion of the national tax systems. The Safir case addresses the question whether discriminatory tax measures may be enacted in order to preserve the "competitive neutrality" (in terms of their respective tax burden) between resident and non-resident insurers servicing the same, local, client base.

IV.3.
In conclusion, it can be concluded that the Bachmann judgment is still of relevance and has not been affected by the Court’s judgment in the Safir case. These two judgments should be considered as cases treating two different questions. Although it is true that both cases deal with the question of fiscal discrimination, each deals with a different aspect of this.
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