Identification of Asylum Seekers with Special Needs

Study carried out for the European Commission

Project Number: JLS/2007/ERF/010

Subject and Outline of the Study

Preliminary note intended for the legal and practitioners experts from the 6 Member States taking part in the Study and for any party involved in the field, professional or association interested in the Study 

This note supplements the Grant Application Form relating to the study.

We kindly advise the legal and practitioners experts to read it over attentively prior to reading this note, particularly the following points in grey, dimmed to make it easier for you:  

2.1.8 Summary of the project: page 8
“Addressing the needs of vulnerable persons has been identified as one of the main deficiency in the application of the directive” following the report from the Commission on its application published on 26 November 2007 (COM (2007)745, point 3.5.2., p.9). In the Green Paper on the future Common European Asylum System published on 6 June 2007, the Commission stresses that “All first instruments underline that it is imperative to take account of the special needs of vulnerable people. However, it appears that serious inadequacies exist with regards to the definition and procedures applied by Member States for the identification of more vulnerable asylum seekers and that member States lack the necessary resources, capacities and expertise to provide an appropriate response to such needs..” (COM (2007)301, point 2.4.1, page 7). The identification of asylum seekers with special needs is indeed of paramount importance. In some cases, evidence of the vulnerable situation is more obvious than in others where traumatisms might be difficult to detect.  If no specific procedure of identification takes place, the concerned people might not be identified and there special needs remain unsatisfied. 

Only few Member States have currently introduced in their national legislation provisions putting in place a specific procedure for the identification of asylum seekers with special needs. The project will focus on the only six Member States where such a specific procedure exists: Belgium, Czech Republic, Finland, Malta, Netherlands and Poland
. The envisaged study will:

· Describe the legal framework of each national procedure of identification and in particular the way it is implemented in practice in each of the concerned Member States;

· Analyse in-depth both its legal and practical aspects;

· Detect the good and best practices with regard to the identification of persons in order to draw up a list of recommendation to the attention of all Member States (so not only the six more advanced ones);

· Contain a proposal of amendment and completion of article 17 of the directive on reception conditions in order to contribute to the debate which will take place between the Council and the Parliament on the basis of the proposal that the Commission will put forward in 2008 in view of the adoption of the Common European Asylum System in 2010.

The study will not cover the case of minors because these are a very specific category for whom special rules have already been developed. 

In order to give a full picture of the situation in the six Member States, a national practitioner will collaborate closely with a national lawyer. A practical and legal questionnaire prepared by the coordination team will be provided to them. A good collaboration between lawyers and practitioners will be ensured by the partnership agreement signed between the Odysseus Academic Network and Enaro which is the European network of public organisations in charge of reception of asylum seekers in the Member States. Some asylum seekers already identified as having special needs will also been interviewed in each Member State. A draft of the national report will be mad accessible for comments to the stakeholders within each Member State. UNHCR has also accepted to be involved in the project in order to give its own input at its end. .

Two coordinating meetings are foreseen. An open conference will be held at the end of the project to discuss and disseminate the results which will be the object of a synthesis report and of a book published by Bruylant which is our usual publisher. 

2.2.1 What specific problem / question does your project address? : page 12

Addressing the needs of vulnerable persons has been identified as one of the main deficiency in the application of the directive” following the report from the Commission on its application published on 26 November 2007 (COM (2007)745, point 3.5.2., p.9). The project addresses the specific problem of the lack of a procedure for the identification of asylum seekers with special needs in 2/3 of the Member States of the EU. This is a crucial point because asylum seekers having special needs will only benefit from specific reception conditions if they are identified as such; if not, they might treated like every normal asylum seeker. The problem comes from the fact that article 17 of the directive on reception conditions does not literally oblige Member States to put in place a procedure of identification. Even if one may consider that this is logically required by this provision, it remains that in 21 out of the 27 Member States, no specific procedure has been put in place
.

The project intends to analyse the existing procedures in the six Member States which are more advanced on this specific point. The analysis will be done in order to address the following questions: 

- How are asylum seekers with special needs defined: on the basis of list (closed or open) of examples or of an abstract definition?

- How many persons have been considered as having special needs during the last years? 

- When is the identification taking place: at the time of lodging of the asylum application, at the arrival at the reception centre, later on? How long does it take? 

- Is the identification part of the asylum procedure or is it a separate procedure?

- How are potential beneficiaries identified after arrival: is there a general screening of everybody, a list of specific persons to be considered especially? Can an asylum seeker apply himself/herself to be recognised as having special needs?

- How is identification taking place: through a special medical screening, an interview, a written questionnaire? Which techniques are the more appropriate? 

- Is it possible for the concerned asylum seeker to appeal against a negative decision refusing to consider him like having special needs?

- Which professionals are in charge of the identification: social workers, psychologists, medical personal and in this latter case which medical personal: nurses, general practitioners or specialists such psychiatrists?

 - Do these professionals benefit from a special training?

 - Do the Member States implement the procedure of identification themselves or do they rely upon external actors? 

- Is it allowed to detain asylum seekers with special needs and if yes under which conditions?

- Are the existing procedures considering satisfactory by the persons in charge of it? And what is the opinion of asylum seekers already identified as having special needs?

2.2.2 Objectives of the project (your answer to the problem / question mentioned above) – Impacts of the action: page 12

The objectives of the project are to describe and analyse extensively the existing procedures of identification in the six Members States where they are in place. The study which will cover the legal aspects will insist upon the way they are implemented in practice in order to answer concretely the questions described above under point 2.2.1.

The answers given in the different Member States will be compared to detect their advantages and disadvantages. The aim is to underline the good and best practices in order to disseminate them in the other Member States. A list of recommendations will also be drawn up to the attention of all the Member States. A proposal of amendment and completion of article 17 of the directive on reception conditions will also be considered. Such a proposal will contribute to the debate which will take place between the Council and the Parliament on the basis of the proposal that the Commission will put forward in 2008 in view of the adoption of the Common European Asylum System in 2010. 

2.2.5 Please, demonstrate your knowledge of the most recent developments on the subject of your proposal (bibliography, contact lists etc., needs assessment, project preparatory work): page 14

One of the most recent studies done in 2006 by the Odysseus Academic Network in partnership with UNHCR and FEDASIL and funded by the European Commission, focussed on the implementation of the Directive 2003/9 “Laying down minimum standards for the reception conditions of asylum seekers”. This study has paved the way for a more in-depth analysis of the Member States in which procedures for the identification of asylum seekers with special needs already exist. One of the most critical issues highlighted by this study concerns indeed the identification of asylum seekers with special needs. This conclusion has been endorsed by the European Commission in the green paper on the future Common European Asylum System and its communication on the application of this directive in the Member States. The 2006 study which will be updated in 2007 in the framework of another contract signed with the European Commission on the implementation of 10 directives in the field of immigration and asylum, has listed precisely the six Member States
 where a procedure of identification of asylum seekers with special needs exists and which have been chosen for this project.

2.2.9 Approach and methodology: page 15

One analytical national report made of a legal and a practical part will be drafted on the basis of a questionnaire for the six Member States which have already introduced an identification procedure of asylum seekers with special needs (Belgium, Czech Republic, Finland, Malta, The Netherlands, and Poland
). In order to gain a full perspective, a national practitioner selected with the help of our partner ENARO will collaborate closely with a national legal expert from the Odysseus Network in each of the concerned Member States.

Five asylum seekers already identified as having special needs will also been interviewed in order to learn from the experience of persons who passed through the procedure of identification.

A synthesis report will be prepared by the coordination team and include recommendations as well as proposals for amending the directive 2003/9. This report will be comparative (comparability will be ensured on the basis of a questionnaire common to all experts).

The draft reports will be disseminated in order to get comments from the various stakeholders. This will be done at national level regarding the legal and practical reports on the six concerned Member States and at European level regarding the synthesis report. This process of consultation will come to an end with the final conference

2.2.10 Activities to be undertaken, means to be used: page 15

1) Drafting of very precise questionnaire: the questionnaire will have a legal and practical part; there will also be a structured interview for asylum seekers already identified as having special needs;

2) Research on the ground by the practical expert from Enaro in close cooperation with the Odysseus lawyer regarding the practical implementation of the procedures of identification, including an interview of at least 5 asylum seekers already identified as having special needs in each of the 6 Member States.

3) Drafting of one national report made of two interrelated parts (legal and practical) for the six concerned Member States;

4) Organisation of 3 Meetings: one kick-off meeting to set up the team and agree about the questionnaires; one intermediate meeting to measure the progress, review the first draft of the synthesis report and to plan future activities, in particular the final conference; one final to agree about recommendations and proposals for amending the directive on the basis of the input from the final conference.

5) Drafting of the comparative synthesis report by the coordination team (which will exchange constantly messages per email with the national rapporteurs);

6) Organisation of the final open conference to share the results with all the stakeholders in view of the finalisation of the synthesis reports and the recommendations;

Dissemination of the work through, apart the final conference, the website of the Odysseus Academic Network and of our partners Enaro, a campaign per email send to the persons registered in the Odysseus database (containing thousands or persons inter alia participants to the 7 Odysseus summer schools organised since 2001) and the publication of a book by our usual publisher Bruylant.

2.2.11 Organisation, implementation procedures (within partnership and with beneficiaries and target groups): page 16.

The project will be build upon two levels. 

Firstly, the 12 national rapporteurs made for each of the 6 concerned Member States of one legal expert from the Odysseus Academic Network and one practitioner selected and appointed by Enaro upon suggestion of its members. Those two persons will work in close cooperation and stay in permanent contact in order to produce one single national report. 

Secondly the coordination team with one lawyer already specialised in reception conditions in charge of the synthesis report and one project coordinator in charge of the overall coordination of the project.

The two levels will remain constantly in contact per email and meet at three occasions during the project. 

The six concerned Member States will be consulted on the basis of a draft national report in order to enable them to make comments. 

Asylum seekers who are the ultimate beneficiaries of the project will also be associated in two manners: firstly through the interview of 30 (5 for each of the 6 concerned Member States) persons already identified as having special needs; secondly during the conference where some of them will be invited to take the floor as discussants for the sessions. 

2.2.13 Timetable for implementation (comments on table provided with the application form): page 17

Enough time is foreseen for the careful drafting of a very precise questionnaire and the preparation of the interviews of the asylum seekers. This stage is absolutely crucial one as the overall quality of the study depends on it. This is also why the kick-off meting will be organised to review and discuss the questionnaires with all the persons involved in the project. A special moment will be foreseen for the identification of the asylum seekers who will be interviewed 

Enough time is also foreseen for the preparation of the different types of reports which will allow the coordination and national teams to exchange information as much as necessary to clarify all the points which have to be discussed in such a comparative study. 

All the reports will be entirely finalised and delivered to the Commission during the last month of the project, but they will only be published as a book three months after the end of the project. The publication is guaranteed by several elements: one of the main goals of an academic network like Odysseus which has already published 7 books since 1999 is to publish scientific literature; we work without problem with the same editor since 1999; publication will intervene without any financial support requested from the Commission within this project or any other one.

2.3.1 Expected results (output & deliverables) of the operation (at short and medium term): page 19

The main output of the research will be an in-depth comparative report (about 150 pages) synthesizing and comparing findings on the practice of identification of asylum seekers with special needs across the 6 concerned Member States. It will offer an in-depth understanding of those procedures, identify the good and best practices of Member States and contain recommendations for the amendment of article 17 of the directive 2003/9 which is a key provision. 

The deliverables will be:

1. Six fully fledged national reports (legal and practical) for each of the concerned Member States.

2. An open conference to be held in Brussels to present the findings and recommendations  suggestions to an audience made of about 100 persons specialised on reception conditions and coming from all over the EU

3. A book containing the national and synthesis reports (500 copies). 
≈≈≈

I. Legal framework of the study:
This study comes within the framework of Article 17 of the Council Directive 2003/9/EC of 27 January 2003 laying down minimum standards for the reception of asylum seekers – The Reception Conditions Directive or the Directive. You will find this Directive enclosed: RCD.27.01.2003.

As a reminder, article 17 of the Directive sets out:

“1.
Member States shall take into account the specific situation of vulnerable persons such as minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence, in the national legislation implementing the provisions of chapter II relating to materiel reception conditions and health care.

2.
Paragraph 1 shall apply only to persons found to have special needs after an individual evaluation of their situation.”


According to the Grant Application Form the study does not cover the issue of minors, unaccompanied minors and of single parents with minors as well.
II. Main aim of the study 
This study aims at thinking up a procedure allowing the identification of vulnerable asylum seekers and their special needs. The study will also acknowledge which are the best and/or good practices used in this field. It will lead to concrete recommendations which could come in very useful to the European Parliament for its examination of the amendment draft of the Reception Conditions Directive
. 
The study does not relate to the estimation of the particular needs scope. It does not relate either to the issue of knowing if - and why these particular needs were or were not taken into account nor how they were taken into account. The study may however contain specific recommendations, particularly as a result of the exchanges and discussions which can take place within the coordination team, the legal and practionners experts only and/or with any party involved in the field, professional or association concerned with the subject. 

We will also take an interest in knowing if identifying an asylum seeker as having special needs affects or not the procedure of asylum (speeding up the procedure for example) and/or has a connection with the determination of the refugee statute (need to impart or not the information of the state of vulnerability for example: one thinks in particular of the victims of torture). 

In principle, taking into account the framework of our study, we will examine these questions only on a factual point of view. However, in so far as time allows us to, we do not exclude debating the issue if the contributions of party involved in the field, professional or association concerned with the subject, bring us to it. 

III. Aim of the procedure allowing the identification of vulnerable asylum seekers and their special needs 

According to article 17 of the Directive Members States are required “…take into account the specific situation… in the national legislation implementing the provisions of chapter II relating to materiel reception conditions and health care.”

Thus the Member States are required to adapt reception conditions to fit the individual circumstances of vulnerable asylum seekers with special needs in 2 areas:

· In the area of materiel reception conditions: housing, food, clothing and a daily expenses allowance (for example by providing a separate and individual room, by providing a specific food diet).

· In the area of health care: the necessary medical or other assistance (for example by providing specific mental health care and support).

One must be aware of the fact that the new proposal of the Commission for the Reception Conditions Directive extends the scope of the reception conditions Member States shall take into account in case of asylum seekers with special needs.

Indeed the new Article 21, § 1 of the Commission proposal sets out:

“1.
Member States shall take into account the specific situation of persons with special needs in the national legislation implementing this Directive (…).”

Thus the new proposal covers the entire Directive. At this stage of the study we will not dwell on this draft of amendment but perhaps we deal with this proposition in the questionnaire or later on.
IV. Effect due to the lack of procedure allowing the identification of a vulnerable asylum seeker and his/her special needs

Due to the lack of procedure some vulnerable asylum seekers having special needs will not be identified as such and consequently their specific needs will neither be detected nor dealt with. 

Indeed some signs of vulnerability giving rise to special needs are obvious and/or easily detectable, others are much less visible if not at all. (cf. Point VII: Problems of identification of vulnerable asylum seekers and of their particular needs).  

V. Definition of Vulnerable Asylum Seekers 

Article 17, § 1 sets out that Members states are required to: 

 “(…) to take into account specific situation of vulnerable persons such as minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence(…).”

The wording of § 1 do not provide for a general and abstract definition of vulnerable asylum seekers but it gives some examples of some categories of asylum seekers who must be considered as vulnerable persons.

We wish to think of the very definition of vulnerable asylum seekers: Shall we keep the definition such as it is in the current Directive? Otherwise would it be possible to formalize a general and abstract standard referring to the commonly accepted concept of vulnerability? 

If we only take into account Article 17 § 1 the examples given consist in an open list as because of the wording: “such as”.

Thus other categories of asylum seekers and/or other asylum seekers as individual may be identified as vulnerable and as having special needs.

It is conceivable to add other categories as examples in the open list of vulnerable asylum seekers.
The Commission did it in its proposal
 - Article 21 § 1- by adding 2 new categories: 

· Victims of trafficking 

· Persons with mental health problems. 

At first look it seems relevant to us to add these two categories of asylum seekers to the list of people who must be considered as vulnerable and for which it is consequently essential to carry out an evaluation of their individual situation in order to assess their special needs. The legal and practical questionnaire contains questions which are specifically dedicated to this addition. 

The widening of the list, by the Commission,  to other categories of asylum seekers considered as vulnerable led us to raise the question of the inclusion of other categories of asylum seekers (beside  the question about the current definition) :  

· Homosexual, transsexual or bisexual asylum seekers: within the reception facilities because of their revealed sexual orientation, these applicants can be the subject of important discriminations or violent acts particularly on behalf of nationals of their own community. If their sexual orientation is concealed or not revealed these people can suffer from the unspoken. According to us, this justifies to regard these persons as vulnerable.

· Asylum seekers suffering from very serious and/or chronicle diseases: cancer, tuberculosis, AIDS, diabetes, chronic asthma,… This category is distinct from that of Disabled people (aimed at in the current Article 17, § 1 of the Directive) or people with mental health problems (aimed at in the Commission proposal). We think that the seriousness of the disease and/or its chronic character also justify that these people are regarded as vulnerable.
The Relevance of the potential inclusion of these new categories (those proposed by the Commission and those which we propose) as well as the relevance of those which are already mentioned in the current Article 17 § 1 and even the relevance of the inclusion of other categories (families, single women for example?) is obviously one of the issue submitted before you in the legal and practical questionnaire. 

Within the current definition, beside the possibility of adding other categories of asylum seekers in the open list of vulnerable persons, it is legally possible to identify any asylum seekers as a vulnerable asylum seeker. This clearly raises the issue of a definition of the concept of vulnerability.

VI. Links between Vulnerability and Special needs

Article 17, § 1 do not mention asylum seekers with special needs but “vulnerable persons”. For these vulnerable persons, Member States are required to take into account their specific situation in the national legislation implementing the provisions of chapter II relating to materiel reception conditions and health care.

Article 17, § 2 sets out:

“2.
Paragraph 1 shall apply only to persons found to have special needs after an individual evaluation of their situation.”


According to us both §§ 1 and 2 imply two separate steps which may of course be discussed:

· The first step is to identify vulnerable asylum seekers (see Point VII.).

· As soon as an asylum seeker is identified as a vulnerable person, the second step is to carry out an individual evaluation of his/her situation  in order to assess if he/she has special needs or not.

The vulnerability of an asylum seeker may be easy to spot or even obvious but not necessarily (see Point VII.). In a lot of cases you may be dealing with a vulnerable person without noticing his/her vulnerability at first. His/her vulnerability can be spotted only after proceeding to a special exam or, if we use the wording of our study, after carrying out a special procedure of identification.

This is the reason why in our opinion it appears that the current Article 17, § 1 implies that each Member State should put in place a general and systematic procedure in order to assess if an asylum seeker is a vulnerable person. If the person is identified as vulnerable, now or eventually later, –question to be examined-, an individual evaluation of his/her situation must necessarily take place in order to assess if he/she has special needs or not. 

We write “special needs or not” on purpose since from a legal point of view § 2 of Article 17 sets out “Paragraph 1 shall apply ONLY to persons found to have special need (…)”. 

Thus in our opinion it seems that the current Article 17 doesn’t legally imply  that every asylum seeker identified as vulnerable has, as a result, special needs.
Of course there is a strong connection between a state of vulnerability and the fact of having special needs and between the identification of a state of vulnerability and the identification of   special needs.

So, putting aside the legal point of view, we wonder if necessarily all asylum seekers identified as vulnerable persons have special needs and in case of special needs if those special needs require specific material reception conditions and/or specific health care automatically. As an example does every disabled person have specific needs requiring specific material reception conditions and/or particular health care? Is it sensible to consider that depending on the nature and/or the seriousness of the handicap a disabled person could well not require any specific treatment?  The answer might depend on the definition of a disabled person
? 

This is  a question of the utmost importance and we would like our practitioners to express their views as well as other  professionals working with any categories of vulnerable asylum seekers : current categories designed in Article 17, new categories proposed by the Commission and categories that we are proposing.

As for the Commission it has decided to consider that all the asylum seeker listed as vulnerable in article 21 §1 of its proposal of a directive shall always be considered as persons with special needs.

Indeed Article 21, § 1 of the Commission proposal sets out:

“1.
Member States shall take into account the specific situation of persons with special needs in the legislation implementing this Directive. Vulnerable persons such as minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children, victims of trafficking, persons with mental health problem and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence shall always be considered as persons with special needs.”

Beside the difference which lays in the fact that the Commission considers vulnerable persons mentioned in § 1 as always having special needs, the Commission compels every Member States to take into account the specific situation of every “persons with special needs”.
This position raises two questions at least:

· The definition of the concept of “persons with special needs” (We must not disregard the fact that even under the current Article 17 we have to think over this notion of special needs; but the issue is slightly different since in most cases a link between a category of vulnerable persons and their special needs exists and can give some indications. This comment concerns the next question as well).

· To what extent shall the Member States take into account special needs? For example shall they take into account any specific food diet? 

We would like to better address all these questions.
VII. Set of problems related to the identification of vulnerable asylum seekers and the identification of their special needs

 If we refer to the open list of persons considered as vulnerable in Article 17, § 1, we notice that the identification of some categories of vulnerable asylum seekers will be easier and more obvious than others. The reason is due to the fact that for some of the categories mentioned in Article 17, § 1 the state of vulnerability appears clearly or is at the very least rather easy to spot, whereas for other categories there may be no apparent sign and/or no suggestive sign of vulnerability. The identification of the special needs afterwards may, for that same reason, be more or less difficult as well, according to individual situations. The situation is obviously different when an asylum seeker mentions spontaneously his/her state of vulnerability. 

Let us analyze in concret terms the situation of the various categories mentioned in Article 17, § 1 (not including minors, unaccompanied minors and single parents with minors not covered by our study): 

· Pregnant women: If the pregnancy is not disclosed by the woman herself it can be apparent and/or it can be revealed by any other person accompanying her. The fact that the pregnancy be neither apparent nor disclosed could also happen. It is thus essential to think over a way and a suitable method - in terms of respect of the person and terms of feasibility - to identify an eventual pregnant woman. One could for example carry out detection by the means of targeted questions. In this case what sort of questions shall the asylum seeker be submitted to? Which professional should run this detection, when and within which framework? A medical examination and a blood test could be an answer as well but on the one hand one must take into account the respect of the physical integrity of the person and on the other hand financial costs. Once identified as expectant mother the assessment of the woman's special needs in terms of health care should not be a major issue in so far as a suitable medical monitoring is set up. The identification of special needs of pregnant women may be more difficult in the field of specific mental health care for example in case of rape, of death of the baby’s father, of exclusion by their own community… As for the eventual adjustment of the material reception conditions (housing, food and clothing) it also seems to us that the answer is rather easy to bring on a theoretical aspect at least: quiet housing which allows intimacy, specific food diet, and clothing adapted to the state of pregnancy. The adjustment could however be more or less difficult to implement according to the economic situation and existing infrastructures in the Member States. Obviously this is true for all categories of vulnerable asylum seekers. 
· Elderly people: There is no criterion for this category. The concept itself of “elderly” thus is an issue: do we have to consider a criterion of age and/or a criterion of autonomy or dependence and/or a criterion of health and/or any other criterion? According to the criterion adopted the method of identification will be different and the identification itself will be more or less easy. If for example the criterion of the age is retained, the age can be found in identity documents, documents related to voyage or other documents, although the lack of such documents can make the identification more delicate. It is thus essential not only to think over the criterion (criteria) to be chosen but also over the best way  and the most suitable method to identify the elderly people according to the criterion (criteria) decided on. Once identified as elderly the identification of eventual special  needs requiring specific health care and/or specific material reception conditions can be realized through targeted questions  but again : which professional should run this step, when, how and in which framework ?  What sort of questions shall the asylum seeker be submitted to? If necessary identification of eventual special needs throughout a medical examination? Another proposal?

· Disabled people There is no criterion for this category either. What is at stake is very important though -so it seems to us anyway- since there will be a connection between the definition of « disabled people » and the likelihood (or not) of the presence of special needs. If, for example, the definition of the handicap is any loss of function requiring a help to compensate for this loss, in that case disabled people will always have special needs which will probably (but may be not necessarily?) require specific health care and/or specific material reception conditions. Indeed the help may be required in a different area than health care and/or material reception conditions. As a concrete example let's take the case of a person having lost the use of one eye
 : it is not obvious that this person needs specific health care or specific material receptions conditions. As for the identification of the handicap itself (not mentioning the issue of its definition), according to the type of handicap and/or its seriousness the identification of Disabled people will be obvious or not at all. The handicap can also be disclosed by the person itself or any other person accompanying him/her. On the assumption that the handicap would neither be disclosed nor easily spotted, it is essential to think over a way and a suitable method to identify an eventual disabled person: detection by the means of targeted questions? In this case what sort of questions shall the asylum seeker be submitted to? Which professional should run this detection, when and within which framework?  A generalized medical check-up? Which health professional has to run this check-up, when, how, in which framework? Which must be the magnitude of the medical check-up? Once the handicap is identified, the identification of the special needs which might require specific material reception conditions and/or specific health care must be carried out (Who? When? How?).
· Persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence :

The identification of this category of asylum seekers is probably the identification that can prove to be the most difficult and the most delicate at the same time. One must take into account the fact that the acts aforementioned do not leave necessarily straight off visible physical and/or psychological after-effects and that the physical after-effects can disappear with time. In addition, the consequences of the undergone traumatism can lead the victim not to be able or not to want to speak about the experiences he/she had been through. There is a widespread belief that the time factor is a crucial element in identifying this category of asylum seekers. The person needs time to be able to speak about it; a trustful relationship between him/her and the intervening party is an essential component and it takes time to gain someone's confidence. It's a long and exacting task... 

Unfortunately this time factor is not always compatible with the course of the procedure of asylum. These difficulties are far from being exhaustive. 

As soon as an asylum seeker is identified as having been subjected to torture, rape or other serious forms of psychological, physical or sexual violence, the determination of his/her special needs, regarding health care and material reception conditions, has to be assessed and thus the question of this assessment comes up. The coordination team is in contact with some associations specialized in the support to asylum seekers victims of torture. Those contacts should contribute to exchange experiences in the field and, we hope so, to allow us to make pertinent propositions regarding the identification of those asylum seekers and their special needs.

Let us analyse the two categories of vulnerable asylum seekers proposed by the Commission.  As for victims of torture, rape or other serious forms of psychological, physical or sexual violence, the identification of those two categories of asylum seekers can prove to be very difficult and delicate at the same time.

· Victims of trafficking: those persons may not want or not be able to speak about the experiences they have been going through especially because of the undergone traumatic experience and/or by fear of reprisals. If they are identified the determination of their special needs regarding health care and material reception conditions has to be assessed and thus the question of this assessment comes up. Outside the framework of the Reception conditions Directive those persons may also have other specific needs as for example need of protection and security. In this field we must not forget the Council Directive 2004/81/EC of 29 April 2004 on the residence permit issued to third-country nationals who are victims of trafficking in human beings or who have been the subject of an action to facilitate illegal immigration, who cooperate with the competent authorities: see attached piece: TRAFFICKING.D.29.04.2004. In some Member States there are specialized associations working with victims of trafficking. The coordination team is in contact with some associations specialized in the support of asylum seekers victims of trafficking. Those contacts should contribute to exchange experiences in the field and, we hope so, to allow us to make pertinent propositions regarding the identification of those asylum seekers and their special needs.
· Persons with mental health problems: For the very reason that they are suffering from mental disorders, these people may not be able to give a report on their pathology, may ignore it or may not want to evoke it. However these mental disorders might not be visible straight off. Thus the question of the identification of those persons may occur. How to proceed? Detection by the means of targeted questions? In this case what sort of questions shall the asylum seeker be submitted to? Which professional should run this detection, when and within which framework? A generalized medical check-up? Which health professional has to run this check-up, when, how, in which framework? Which must be the magnitude of the medical check-up? The identification of the asylum seeker as a person with mental health problems may reveal at the same time his/her specific needs particularly in terms of health care (it can depend on the professional competence of the person who run the first detection and/or on the nature, the seriousness of the mental health problem). A further assessment might be required to determine the specific needs. 
Let us analyse the two categories of vulnerable asylum seekers we propose to include:
· Homosexual, transsexual or bisexual asylum seekers: For the very reason that these applicants can be subjected to important discriminations or violent acts within the reception facilities in particular on behalf of nationals of their own community, these people can have to hide their sexual orientation. They can also not assume their sexual orientation or not be able to identify it themselves. The identification of these asylum seekers can consequently prove to be difficult, delicate and/or intrusive (taking into consideration respect of their individual freedom). The coordination team is in contact with an association of gays and lesbians which works also with homosexual asylum seekers. Those contacts should contribute to exchange experiences in the field and, we hope so, to allow us to make pertinent propositions regarding the identification of those asylum seekers and their special needs.
· Asylum seekers suffering from very serious and/or chronicle diseases: the existence of a serious and/or chronicle disease can be revealed by the person or any other person accompanying him/her. When it is not the case the disease might not be visible or not easy to spot. In this case detection throughout targeted questions can be planned to identify the people suffering from serious and/or chronicle diseases. The medical check-up can also obviously be a way of finding out this category of asylum seekers and of evaluating their particular needs at the same time. 

Apart from the categories which are aimed at (or will be) specifically it is important not to forget that as things stand at the moment regarding Article 17, § 1, any  asylum seeker can be in a state of vulnerability and require particular needs. The state of vulnerability and the specials needs which would result from it are not always visible or easy to spot. 

From our point of view, all the considerations developed in this item VII confirm the idea expressed in point VI according to which article 17 of the Directive juridically appears to imply the finalization of a systematic and generalized procedure of identification of vulnerable asylum seekers and their eventual special needs. 

The option of compulsory and systematic procedure of identification is, in any case, the one retained by the Commission in its proposal. 

 « 2.
Member States shall establish procedures in national legislation with a view to identifying, as soon as an application for international protection is lodged, whether the applicant has special needs and indicating the nature of such needs. Member States shall ensure support for persons with special needs throughout the asylum procedure and shall provide for appropriate monitoring of their situation.”
≈≈≈

We think that it is of an utmost importance, within the framework of this study, to examine and evaluate the state of the present legal system, to examine and discuss the Commission proposal but also to think over, in a broader way, any other options which could bring us to other recommendations and draft amendments of Article 17 if need be.

Accordingly the entire developments contained in this note are subjected to your opinion in the questionnaire. These developments need to meet with your experiences and to be discussed during our meeting on March the 24th. 

The contents of the questionnaire itself are subjected to your opinions and comments. This questionnaire comprises on the one hand questions about the current situation in each one of your countries - legislation and practices in force - and on the other hand prospective questions about your ideas or convictions as for the amendments that would be advisable to bring to these legislations and/or practices in order to improve the system making it possible to identify vulnerable asylum seekers and their special needs. 

Obviously the questionnaire establishes the essential link between the legislation and the practice. It will be very interesting to see whether the practice is in conformity with the legislation or if it deviates from it and if the legislation is known by the practitioners experts.

This is why we ask the legal experts and practitioners experts of each country to work in close cooperation. 

Moreover the contribution of any other qualified person is obviously welcomed. This is even more so with regard to the practical aspect of the study rather than to the legal aspect. The questionnaire can, for that reason, be widely spread: any interested and qualified person can be invited to answer it in all or partly. 

Without any doubt the finalization and the formalization of a procedure of identification suitable to vulnerable asylum seekers and to their special needs will require a thorough reflexion. By suitable procedure we understand in particular a procedure which achieves the assigned goal, which is feasible in terms of means and which respects the rights and fundamental freedom of the people. 

We would like to thank you for your very fruitful and valuable collaboration. 
On behalf of the Coordination Team,

Laurence De Bauche

Legal Coordinator of the Study
� As a result of the 2nd study undertaken by Odysseus Network in 2007, not made public yet by the European Commission, Spain has taken the place of the Czech Republic. In addition, according to the concerned countries, the procedure of identification can take place on legal and practical grounds or one of these grounds only. The 2007 study has also revealed that other countries had made some progress in this field.


� See note 1


� See note 1


� See note 1


� Proposal for a Directive of the European Parliament and of the Council laying down minimum standards for the reception of asylum seekers, COM (2008) 815 final: see attached piece COM.PROPOSAL.RCD.


� See for an example of closed list: Article 3, 9. of Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third-country nationals:


	“9.	“Vulnerable persons” means minors, unaccompanied minors, disabled people, elderly people, pregnant women, single parents with minor children and persons who have been subjected to torture, rape or other serious forms of psychological, physical or sexual violence.”


� See note 5


� See Point VII. Pages 14 and  15


� This point of view must be read as a question not as an assertion. However it can be interesting to note that it results from a very casual discussion the author of the note had with a general practitioner and a doctor who carries out the annual examination, required by law, of a company's employees. 
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